Customs BULLETIN 
AND DEcISsIONS 


Weekly Compilation of 


Decisions, Rulings, Regulations, Notices, and Abstracts 


Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 
U.S. Court of International Trade 


VOL. 37 MARCH 26, 2003 


This issue contains: 
Customs and Border Protection 
T.D. 03-10 
General Notices 
Proposed Rulemaking 
U.S. Court of International Trade 
Slip Op. 03-25 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


The decisions, rulings, regulations, notices and abstracts which are 
published in the Customs BULLETIN are subject to correction for typo- 
graphical or other printing errors. Users may notify the Customs and 
Border Protection, Office of Finance, Logistics Division, National Sup- 
port Services Center, Washington, DC 20229, of any such errors in 


order that corrections may be made before the bound volumes are pub- 
lished. 


Please visit the U.S. Customs Web at: 
http://www.customs.gov 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





Customs and Border Protection 


Treasury Decisions 


(T.D. 03-10) 


RECORDATION OF TRADE NAME: 
“REVOLUTIONARY PRODUCTS, INC” 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of final action. 


SUMMARY: This document provides notice that “Revolutionary Prod- 
ucts, Inc.” is recorded by Customs as the trade name for Revolutionary 
Products, Inc., a California corporation organized under the laws of the 
State of California, located at 12910 Culver Boulevard, Suite G, Los An- 
geles, California 90066. This application for trade name recordation was 
properly submitted to Customs and published in the Federal Register. 
As no public comments in opposition to the recordation of this trade 
name were received by Customs within the 60-day comment period, the 
trade name is duly recorded with Customs and will remain in force as 
long as this trade name is used by this corporation, unless other action is 
required. 


EFFECTIVE DATE: February 25, 2003. 


FOR FURTHER INFORMATION CONTACT: Gwendolyn Savoy, Intel- 
lectual Property Rights Branch, Office of Regulations & Rulings, U.S. 
Customs Service, 1300 Pennsylvania Avenue, NW., (Mint Annex) Wash- 
ington, DC 20229; (202) 572-8710. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Trade names adopted by business entities may be recorded with Cus- 
toms to afford the particular business entity with increased commercial 
protection. Customs procedure for recording trade names is provided at 
§ 133.12 of the Customs Regulations (19 CFR 133.12) pursuant to sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124). Pursuant 
to this regulatory provision, Revolutionary Products, Inc., a California 
corporation organized under the laws of the State of California, located 
at 12910 Culver Boulevard, Suite G, Los Angeles, California 90066, ap- 
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plied to Customs for protection of its trade name “Revolutionary Prod- 
ucts, Inc.” 

On Wednesday, December 18, 2002, a notice of application for the re- 
cordation of the trade name “Revolutionary Products, Inc.” was pub- 
lished in the Federal Register (67 FR 247). The notice advised that 
before final action was taken on the application, consideration would be 
give to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name and re- 
ceived not later than February 24, 2003. The comment period closed 
February 24, 2003. No comments were received during the comment pe- 
riod. Accordingly, as provided by § 133.12 of the Customs Regulations, 
“Revolutionary Products, Inc.” is recorded with Customs as the trade 
name of Revolutionary Products, Inc., and wili remain in force as long as 
this trade name is used by this corporation, unless other action is re- 
quired. 

The application states applicant manufactures, advertises, distrib- 
utes and sells an electrically driven rotating mechanical hairbrush in 
packaging and boxes labeled with the Revo Styler trademark and Revo- 
lutionary Products, Inc. trade name. Additionally, the trade name ap- 
pears on a label affixed to the handle of the Revo Styler hairbrush, and is 
molded into the plastic of the electrical power plug 

The merchandise is manufactured in China and Hong Kong. 

Dated: February 27, 2003. 

GEORGE FREDERICK McCray, 
Chief, 
Intellectual Property Rights Branch. 
[Published in the Federal Register, March 5, 2003 (68 FR 10576)] 





Customs and Border Protection 


General Notices 


TREASURY ADVISORY COMMITTEE ON 
COMMERCIAL OPERATIONS OF THE U.S. CUSTOMS SERVICE 


AGENCY: Departmental Offices, Treasury. 
ACTION: Notice of meeting and announcement of membership. 


SUMMARY: This notice announces the date, time, and location for the 
second meeting of the eighth term of the Treasury Advisory Committee 
on Commercial Operations (COAC), and the provisional agenda for con- 
sideration by the Committee. 


DATES: The next meeting of the Treasury Advisory Committee on 
Commercial Operations of the U.S. Customs Service will be held on 
Friday, April 4, 2003, at 9:00 a.m. at the U.S. Customs Service, in the 
Ronald Reagan Building, located at 13‘ Street and Pennsylvania Ave- 
nue, NW, Washington, DC. (Main entrance off of 14‘ Street) The dura- 
tion of the meeting will be approximately four hours, starting at 9:00 
a.m. 


FOR FURTHER INFORMATION CONTACT: Robyn Day at 
202-927-1440. 

At this meeting, the Advisory Committee is expected to pursue the fol- 
lowing agenda. The agenda may be modified prior to the meeting. 


Agenda: 

1) Customs Business 

2) Customs Trade Partnership Against Terrorism, 24-hr. Manifest 
Rules, Customs Structure in Department of Homeland Security 

3) Merchandise Processing Fee; Proper Deduction of Freight & Other 
Costs from Customs Value 

4) OR&R 

5) Committee Administration 

6) Agenda Items for Next Meeting 


SUPPLEMENTARY INFORMATION: The meeting is open to the pub- 
lic; however, participation in the Committee’s deliberations is limited to 
Committee members, Customs and Treasury Department staff, and 
persons invited to attend the meeting for special presentations. A per- 
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son other than an Advisory Committee member who wishes to attend 
the meeting should contact Robyn Day for pre-clearance. 


' ’ . » Onno 
Dated: March 7, 2003 


TIMOTHY E. SKUD, 
Deputy Assistant Secretary. 


March 13, 2003 (68 FR 12151)] 
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OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 1, 2002. 
The following documents of the United States Customs and Border 
Protection, Office of Regulations and Rulings, have been determined to 
be of sufficient interest to the public and U.S. Customs field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T: SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF CYLINDRICAL AIR FILTERS 


AGENCY: U.S. Customs and Border Protection, Dept. of Homeland Se- 
curity. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and revocation of any treatment relating to the classification of 
cylindrical air filters. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke one ruling letter relating to the tar- 
iff classification, under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), of cylindrical air filters. Similarly, Cus- 
toms proposes to revoke any treatment previously accorded by it to sub- 
stantially identical merchandise. Comments are invited on the 
correctness of the intended actions. 


DATE: Comments must be received on or before April 25, 2003. 


ADDRESS: Written comments are to be addressed to U.S. Customs and 
Border Protection, Office of Regulations and Rulings, Attention: Regu- 
lations Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 
20229. Submitted comments may be inspected at U.S. Customs and Bor- 
der Protection, 799 9'8 Street, N.W., Washington, D.C., during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, at (202) 572-8824. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke one ruling letter relat- 
ing to the tariff classification of certain cylindrical air filters. Although 
in this notice Customs is specifically referring to the revocation of New 
York Ruling Letter (NY) 186458, dated October 1, 2002, (Attachment A), 
this notice covers any rulings on this merchandise which may exist but 
have not been specifically identified. Customs has undertaken reason- 
able efforts to search existing databases for rulings in addition to the one 
identified. No further rulings have been found. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUSA. Any person involved with substantially 
identical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
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importations of merchandise subsequent to the effective date of the fi- 
nal decision on this notice. 

In NY 186458, Customs classified cylindrical air filters that are re- 
ferred to as Synfil™ Synthetic HEPA™ Circular Air Filters. The filters 
are cylindrical in shape, are non-fiberglass and non-PTFE, and are used 
in household air purifiers. The internal filter medium is composed of ex- 
truded polypropylene filaments forming a non-woven material that is 
folded into a circular accordion shape. The filter medium is inserted into 
a circular plastic mesh housing and secured in place by means of rubber 
rings placed on each end of the housing. The sample submitted mea- 
sures approximately 10 % inches in diameter. Customs classified the fil- 
ters in subheading 8421.39.8015, HTSUSA, which provides for 
“Centrifuges, including centrifugal dryers; filtering or purifying ma- 
chinery and apparatus, for liquids or gases; parts thereof: Filtering or 
purifying machinery and apparatus for gases: Other: Other, Dust collec- 
tion and air purification equipment: Other.” 

Based on our analysis of the scope of the terms of headings 8421, 
HTSUSA, and 5911, HTSUSA, the Legal Notes, and the Explanatory 
Notes, the cylindrical air filters subject to this notice, are classified in 
subheading 5911.90.0080, HTSUSA, which provides for “Textile prod- 
ucts and articles, for technical uses, specified in note 7 to this chapter: 
Other: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
186458 and any other ruling not specifically identified that is contrary to 
the determination set forth in this notice to reflect the proper classifica- 


tion of the merchandise pursuant to the analysis set forth in proposed 
Headquarters Ruling Letter 966083 (Attachment B). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical transactions 
that are contrary to the determination set forth in this notice. Before 
taking this action, consideration will be given to any written comments 
timely received. 


Dated: March 6, 2003. 


GaIL A. HAMILL, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


CUSTOMS AND BORDER PROTECTION, 
New York, NY, October 1, 2002 
CLA-2-59:RR: NC:TA:350 186458 
Category: Classification 
Tariff No. 5911.90.0080 
Mr. SANJIV R. MALKAN 
SYNFIL TECHNOLOGIES 
PO. Box 31486 
Knoxville, TN 37930-1486 
Re: The tariff classification of a “Synfil HEPA Panel Air Filter”, from an unspecified 
country. 


DEAR MR. MALKAN 

In your letter dated September 25, 2002, you requested a tariff classification ruling 

The instant sample, referred to asa “Synfil Synthetic HEPA Air Filter”, (Art.#470140) 
is rectangular in configuration, and measures about 16” square by about 1%” thick. The 
filter media, itself, isincorporated into a cardboard housing and you indicate that this me- 
dia is made of nonwoven textile composed of extruded polypropylene filament man-made 
fibers. This media is actually constructed from a larger rectangular piece of nonwoven ma- 
terial which has been folded into an accordion-like configuration and held in place in its 
housing with rows of a plastics type adhesive. You indicate that these filters are available 
in many different sizes and can be custom made to meet various customer needs. 

The applicable subheading for the product will be 5911.90.0080, Harmonized Tariff 
Schedule of the United States (HTS), which provides for textile products and articles, for 
technical uses. The general rate of duty will be 4.5 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist George Barth at 646-733-3044. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 
CLA-2:RR:CR:TE 966083 JFS 
Category: Classification 
Tariff No. 5911.90.0080 
MR. SANJIV R. MALKAN 
PRESIDENT AND CEO 
SYNFIL TECHNOLOGIES 
PO. Box 31486 
Knoxville, TN 37930-1486 


Re: Request for Reconsideration of NY 186458; Revocation of NY 184014; Cylindrical Air 
Filters; Textile Articles for Technical Use; Heading 5911, HTSUSA. 


DEAR MR. MALKAN 

This is in response to your request for reconsideration of New York Ruling Letter (NY) 
186458, dated October 1, 2002, wherein Customs classified flat panel air filters in heading 
5911, under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
In your request for reconsideration, you request that Customs classify the flat panel air 
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filters consistent with Customs ruling in NY 184014, dated July 18, 2002, wherein Cus- 
toms classified cylindrical air filters in heading 8421, HTSUSA. Customs has considered 
both rulings. For the reasons that follow, this ruling revokes NY 184014. 


Facts: 

The sample considered in NY 184014, is a representative sample of a line of filters re- 
ferred to as Synfil™ Synthetic HEPA™ Circular Air Filters. The filters are cylindrical in 
shape, are non-fiberglass and non-PTFE, and are used in household air purifiers. The in- 
ternal filter medium is composed of extruded polypropylene filaments forming a non-wo- 
ven material that is folded into a circular accordion shape. The filter medium is inserted 
into a circular plastic mesh housing and secured in place by means of rubber rings placed 
on each end of the housing. The sample measures approximately 10% inches in diameter. 

In NY 184014, Customs classified the filters in subheading 8421.39.8015, HTSUSA, 
which provides for Centrifuges, including centrifugal dryers; filtering or purifying ma- 
chinery and apparatus, for liquids or gases; parts thereof: Filtering or purifying machin- 
ery and apparatus for gases: Other: Other, Dust collection and air purification equipment 
Other. The general column one rate of duty is Free 


Issue: 

Whether the subject cylindrical air filters composed of a textile filter medium that is en- 
cased in a plastic mesh housing and has rubber rings on each end are classified in heading 
5911, HTSUSA, as articles of textile for technical use? 


Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI’s). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(EN’s) represent the official interpretation of the Harmonized System at the internation- 
al level (for the 4 digit headings and the 6 digit subheadings) and facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN’s, although not dispositive or legally binding, provide acommentary on the 
scope of each heading of the HTSUSA, and are generally indicative of the proper inter- 
pretation of these headings. 

You assert that the subject merchandise is properly classified in heading 8421, HTSU- 
SA, asa part of purifying or filtering machinery, rather than in heading 5911, HTSUSA, as 
other textile products for technical uses. Heading 8421, HTSUSA, specifically provides for 
“Centrifuges, including centrifugal dryers; filtering or purifying machinery and appara- 
tus, for liquids or gases; parts thereof.” 

Note 1(e) to Section XVI provides that the section does not cover “[t]ransmission or con- 
veyor belts or belting of textile material (heading 5910) or other articles of textile material 
for technical uses (heading 5911).” The General EN to Chapter 84, page 1393, also ex- 
cludes from classification in Chapter 84, articles of textile material for technical uses 
(heading 5911). The EN’s to heading 8421, HTSUSA, further provide that textile filtering 
elements are to be classified according to their constituent material. The EN’s further 
state that heading 8421 excludes textile articles such as those classifiable in heading 5910 
or 5911. Therefore, the merchandise is excluded from heading 8421, HTSUSA 

Moreover, the ENs for heading 8421, HTSUSA, state, in pertinent part, that: 


PARTS 


Subject to the general provisions regarding the classification of parts (see the Gen- 
eral Explanatory Note to Section XVI), the heading covers parts for the above-men- 


tioned types of filters and purifiers. * * * 


It should be noted, however, that filter blocks of paper pulp fall in heading 48.12 
and that many other filtering elements (ceramics, textiles, felts, etc.) are classified ac- 
cording to their constituent material. (Emphasis added) 

In addition, the General EN to Section XVI, at page 1385, state: 


This section does not, however, cover * * * (c) Textiles articles, e.g. transmission or 
conveyer belts (heading 5910), felt pads and polishing discs (heading 5911). 





f Interpretation l(c), provides 
> absence of special language or context which otherwise requires a provisior 
an article covers roducts solel y or principally used as a part of such ar- 
a provisio1 -“parts” or “parts and accessories” shall not prevail over a 


> provision for such part or accessory. 


that the subject merchandise should be classified as a part of a 

heading 8421, HTSUSA. Customs notes that the parts provision of 

SA, is less specific than the heading for textile materials for technical 

Furthermore, Customs notes that the subject merchandise is 

i eal se ately from the filtering machinery. Even if considered a “part” of the filter- 

1g machinery, the subject merchandise is excluded from this heading 5 due to the textile 
composition from which it is constructed by operation of Note 1(e), w hich excludes textile 
ials for technical uses (heading 5911) 
Heading 5911, HTSUSA, provides ‘for textile products and articles for technical uses so 
long as they are specified in Note 7 to Chapter 59, HTSUSA. Note 7 to Chapter 59 reads 
Heading 5911 applies to the following goods, which do not fall in any other heading 
of section XI 
a) Textile products in the piece, cut to length or simply cut to rectangular (in- 
cluding square) shape (other than those having the character of the products of 
headings 5908 to 5910), the following only 

i) Textile fabrics, felt and felt-lined woven fabrics, coated, covered or lam- 
inated with rubber, leather or other material, of a kind used for card cloth- 
ing, and similar fabrics of a kind used for other technical purposes, including 
narrow fabrics made of — impregnated with rubber, for covering weav- 
ing spindles (weaving beam 

i) Bolting cloth; 

iii) Straining cloth of a kind used in oil presses or the like, of textile mate- 
rial or human hair; 

iv) Flat woven textile fabrics with multiple warp or weft, whether or not 
felted, impregnated or coated, of a kind used in machinery or for other tech- 
nical purposes; 

v) Textile fabric reinforced with metal, of a kind used for technical pur- 
poses 

vi) Cords, braids and the like, whether or not coated, impregnated or rein- 
forced with metal, of a kind used in industry as packing or lubricating mate- 
rials; 

(b) Textile articles (other than those of headings 5908 to 5910) of a kind used 
for technical purposes (for example, textile fabrics and felts, endless or fitted 
with linking devices, of a kind used in papermaking or similar machines (for ex- 
ample, for pulp or asbestos-cement), gaskets, washers, polishing discs and other 
machinery parts) 

The EN to heading 5911, HTSUSA, state that “textile products and articles of this head- 
ing present particular characteristics which identify them as being for use in various types 
of machinery, apparatus, equipment or instruments or as tools or parts of tools.” 

Furthermore, Section B to the EN’s for heading 5911 specifically addresses textile ar- 
ticles of a kind used for technical purposes. The EN’s state in pertinent part: 


All textile articles of a kind used for technical purposes (other than those of head- 
ings 59.08 to 59.10) are classified in this heading and not elsewhere in Section XI 
(see Note 7(b) to the Chapter); for example: 

(1) Any of the fabrics of (A) above which have been made up (cut to shape, as- 
sembled by sewing, etc.) for example straining cloths for oil presses made by as- 
sembly of several pieces of fabric; bolting cloth cut to shape and trimmed with 
tapes or furnished with metal eyelets or cloth mounted on a frame for use in 
screen printing 


* a. * * 7 * * 


(9) Bags for vacuum cleaners, filter bags for air filtration plant, oil filters for 

engines, etc. 
The EN’s further state that “the textile articles of this heading may incorporate accesso- 
ries in other material provided the articles remain essentially articles of textile.” The in- 
stant filters consist of the textile filter medium that is encased with plastic mesh housing 
and secured by rings at each end. It is the textile material, by filtering out the unwanted 
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particles in the air, that serves as the unifying component of the filters. Accordingly, the 
plastic mesh housing and rubber rings do not preclude classification of the subject mer- 
chandise within heading 5911, HTSUSA 
In NY 186458, Customs classified a filter that was 16 inches square and approximately 
1% inches thick. The filter medium was identical to the filter medium used in the instant 
cylindrical filter. The filter medium was housed in a cardboard frame. Customs classified 
the filter in subheading 5911, HTSUSA. Likewise, in Headquarters Ruling Letter (HQ) 
965820, dated October 3, 2002, Customs classified filters designed to be used in domestic 
forced air heating and cooling systems in heading 5911, HTSUSA. The filters were de- 
scribed as follows 
The subject merchandise is an air filter for use in domestic forced air furnaces. The 
filters are ready to use when purchased and are available in several standard sizes: 16 
inches by 25 inches; 20 inches by 20 inches; and 20 inches by 25 inches. The filters 
consist of Filtrete™ filter medium, a metal mesh support and acardboard frame. The 
Filtrete™ medium is described as a nonwoven filter cloth comprised of a nonwoven 
web ofelectrostatically charged polypropylene fibers weighing 20 to 70 grams per me- 
ter squared (“g/m*”) 
Customs conducted the same analysis as above and concluded that the cardboard frame 
and metal mesh did not preclude the classification of the filters in heading 5911, HTSUSA. 
The instant cylindrical filters are substantially similar to those filters considered in HQ 
965820 and NY 186458. Although, the instant filters have a more substantial housing, the 
primary function of the filters is still carried out by the textile material. Accordingly, the 
addition of the non-textile materials is not substantial enough to keep them from being 
essentially articles of textile. For rulings classifying filters and filter media in heading 
5911, HTSUSA, see HQ 954138, dated June 15, 1993; HQ 956909, dated January 31, 1995; 
HQ 955244, dated April 4, 1994; and NY 863512, dated June 11, 1991. 


Hoiding: 

NY 186458, dated October 1, 2002, is hereby revoked. The subject merchandise is classi- 
fied in subheading 5911.90.0080, HTSUSA, which provides for “Textile products and ar- 
ticles, for technical uses, specified in note 7 to this chapter: Other: Other.” The general 
column one duty rate is 4.2 percent ad valorem. 

MYLES HARMON, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF FRUIT FILLINGS FOR 
BAKED GOODS 


AGENCY: U.S. Customs and Border Protection, Dept. of Homeland Se- 
curity. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 
ment relating to the classification of fruit fillings for baked goods. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of fruit fillings for baked goods and revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
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Notice of the proposed revocation was published in the CUSTOMS BULLE- 
TIN of January 22, 2003, Vol. 37, No. 4. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 27, 2003. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-572-8778. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on January 22, 2003, in the CUSTOMS BULLETIN, Volume 37, Num- 
ber 4, proposing to revoke NY 183832, dated July 1, 2002, pertaining to 
the tariff classification of fruit fillings for baked goods under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). No comments were 
received in reply to the notice. 

In NY 183832, dated July 1, 2002, the classification of a product com- 
monly referred to as fruit fillings for baked goods was determined to be 
in subheading 2106.90.95 or 2106.90.97, HTSUS, the in- and over-quota 
subheadings for other food preparations containing over 10 percent, by 
dry weight, of cane or beet sugar. Since the issuance of that ruling, Cus- 
toms has had a chance to review the classification of this merchandise 
and has determined that classification is in error and that because of the 
use to which the fruit fillings for baked goods will be put, the product is 
properly classified in the non-quota subheading 2106.90.9997, HTSUS, 
which provides for other food preparations containing sugar derived 
from sugar cane and/or beet sugar. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY 183832, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 965859 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposal notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should have advised 
the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued toa third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s failure to advise the Customs Service of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice, may raise issues of reasonable care on the part of the importer or 


their agents for importations of merchandise subsequent to the effective 
date of this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: March 7, 2003. 
JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


CUSTOMS AND BORDER PROTECTION, 
Washington, DC, March 7, 2003. 


CLA-2 RR:CR:GC 965859ptl 
Category: Classification 
Tariff No. 2106.90.9997 
Ms. DIANA L. KEPLER 
PANALPINA, IN¢ 
2461 Directors Row 
Indianapolis, IN 46241 


Re: Revocation of NY 183832; Fruit Fillings for Baked Goods. 


DEAR MS. KEPLER 

In New York Ruling Letter (NY) 183832, dated July 1, 2002, which was issued to you on 
behalf of Sensient Flavors, Inc., products described as fruit fillings for baked goods were 
classified in Harmonized Tariff Schedule of the United States (HTSUS) subheadings 
2106.90.9500 or 2106.90.9700. These subheadings are quota provisions. The first pro- 
vides for food preparations not elsewhere specified or included * * * other * * * other * * * 
articles containing over 10 percent by dry weight of sugar described in additional U.S. note 
3 to chapter 17 * * * described in additional US. note 8 to chapter 17 and entered pursuant 
to its provisions. The second subheading is an over-quota subheading and is to be used 
when the quantitative limits of additional US. note 8 to chapter 17 have been reached. We 
have reviewed the classification of the fruit fillings for baked goods contained in NY 
183832, and have determined that they are incorrect. For the reasons provided below, Cus- 
toms now believes the correct classification of the fruit fillings for baked goods is subhead- 
ing 2106.90.9997, HTSUS, a non-quota provision which provides for other food 
preparations not elsewhere specified or included * * * other * * * other, containing sugar 
derived from sugar cane and/or sugar beets. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 


the proposed revocation of NY 183832 was published on January 22, 2003, in the CUSTOMS 
BULLETIN, Volume 37, Number 4. No comments were received. 


Facts: 

The subject goods are described as fruit fillings that will be imported in 2000 to 
2400-pound plastic totes and used as the filling for baked products. There are six varieties 
of the product: apple, strawberry, raspberry, strawberry-kiwi, peach-apricot, and apple- 
cinnamon. Common ingredients to all varieties are: sugar (over 10 percent, by dry 
weight), glucose, dextrose, water, modified starch corn or tapioca), pectin, dehydrated ap- 
ples and/or apple powder, and citric acid. Other ingredients, depending on the variety, are 
strawberries, raspberries, kiwi, peaches, apricots, fruit juice concentrate, spice, natural or 
artificial flavor, color, salt, malic acid, lecithin, canola oil, potassium sorbate, and sodium 
benzoate. 


Issue: 
What is the classification of fruit fillings for baked goods? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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The HTSUS headings under consideration are as follows 
2106 Food preparations not elsewhere specified or included 
2106.90 Other 
Other: 
Other: 
Other 
Other 
Articles containing over 10 percent by dry weight of sugar 
described in additional U.S. note 3 to chapter 17: 
2106.90.9500 Described in additional U.S. note 8 to chapter 17 and en- 
tered pursuant to its provisions 
2106.90.9700 Other? 
2106.90.99 Other 
2106.90.9997 Containing sugar derived from sugar cane and/or 
sugar beets 
3 See subheadings 9904.17.49-9904.17.65 


Because the goods in question contain over 10 percent, by weight, sugar derived from 
sugar cane or sugar beets, they are potentially subject to the tariff rate quota described in 
chapter 17, additional US. note 3. 

Additional U.S. note 3 to chapter 17 reads as follows: 

“3. For the purposes of this schedule, the term “articles containing over 10 percent 
by dry weight of sugar described in additional U.S. note 3 to chapter 17” means ar- 
ticles containing over 10 percent by dry weight of sugars derived from sugar cane or 
sugar beets, whether or not mixed with other ingredients, except (a) articles not prin- 
cipally of crystalline structure or not in dry amorphous form, the foregoing that are 
prepared for marketing to the ultimate consumer in the identical form and package in 
which imported; (b) blended syrups containing sugars derived from sugar cane or sug- 
ar beets, capable of being further processed or mixed with similar or other ingredi- 
ents, and not prepared for marketing to the ultimate consumer in the identical form 
and package in which imported; (c) articles containing over 65 percent by dry weight 
of sugars derived from sugar cane or sugar beets, whether or not mixed with other 
ingredients, capable of being further processed or mixed with similar or other ingredi- 
ents, and not prepared for marketing to the ultimate consumer in the identical form 
and package in which imported; or (d) cake decorations and similar products to be 
used in the same condition as imported without any further processing other than the 
direct application to individual pastries or confections, finely ground or masticated 
coconut meat or juice thereof mixed with those sugars, and sauces and preparations 
therefor.” (Emphasis added) 

As highlighted above, exception (d) to goods included in the quota provides for “cake 
decorations and similar products to be used in the same condition asimported without any 
further processing other than the direct application to individual pastries or confections.” 
This phrase has been the subject of earlier Customs rulings. In HQ 956100, dated Febru- 
ary 7, 1995 and HQ 956246, dated July 25, 1994, Customs stated: 

* * * the phrase ‘cake decorations and similar products to be used in the same condi- 
tion as imported without further processing other than the direct application to indi- 
vidual pastries and confections’ means 1) products used in their imported condition to 
coat or fill pastries or confections, or 2) products used to coat or fill pastries or confec- 
tions after a change in form (e.g., melting or heating, reduction in size), insofar as the 
product itself need not undergo a necessary, additional preparation, treatment, or 
manufacture nor a blending or combining with any ingredients, in order to become a 
finished product. 

You have stated that the goods under consideration are to be used as fruit fillings in 
bakery applications. As such, the goods fall within exception (d) to the quota. They are 
used in their imported condition, without further processing or mixing with other ingredi- 
ents, and are used as filling for a pastry product, a cookie. As such, the product should be 
classified in the non-quota subheading 2106.90.9997, HTSUS. This classification is con- 
sistent with NY B86009, dated June 18, 1997, which classified a similar cookie filling in 
that subheading. 

Holding: 

Fruit fillings containing over 10 percent sugar from sugar cane or sugar beets which are 

imported in bulk containers and which are used without further processing as fillings for 
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baked cookies are classified in subheading 2106.90.9997, HTSUS, which provides for food 
preparations not elsewhere specified or included, fruit fillings, other, other, other, other, 
other, other, containing sugar derived from sugar cane and/or sugar beets. 
Effect on Other Rulings 

NY 183832, dated July 1, 2002, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN 

JOHN ELKINS 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
FROG TOOL 


AGENCY: U.S. Customs and Border Protection, Dept. of Homeland Se- 
curity. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 
ment relating to tariff classification of frog tool. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of a frog tool (a multi-purpose tool) under the Harmonized 
Tariff Schedule of the United States (“HTSUS”), and is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. Notice of the proposed actions was published in the Cus- 
TOMS BULLETIN on February 5, 2003. No comments were received in re- 
sponse to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after May 27, 2003. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
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pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
February 5, 2003, proposing to revoke NY D89007, dated March 11, 
1999, which involved the classification of a frog tool (a multi-purpose 
tool). No comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY D89007 
and any other ruling not specifically identified in order to reflect the 
proper classification of the frog tool pursuant to the analysis set forth in 
HQ 966110, attached. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: March 10, 2003. 
JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


CUSTOMS AND BORDER PROTECTION, 
Washington, DC, March 10, 2003. 


CLA-2 RR:CR:GC 966110 GOB 
Category: Classification 
Tariff No. 8204.11.00 
DEBBIE CLUNE 
PBB GLOBAL LOGISTICS 
670 Young Street 
Tonawanda, NY 14150 


Re: Revocation of NY D89007; Frog Tool; Multi-Purpose Tool 


DEAR Ms. CLUNE 

This letter is with respect to NY D89007 dated March 11, 1999, issued to PBB Global 
Logistics on behalf of the Great American Tool Company by the Director, National Com- 
modity Specialist Division. We have reviewed the classification in NY D89007 and have 
determined that it is incorrect. This ruling sets forth the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY H89007, as described below, was published in the CUSTOMS BULLETIN on 
February 5, 2003. No comments were received in response to the notice. 


Facts: 

In NY D89007 the article at issue was a Frog Tool, which was described as follows: 
The item is a multi-functional tool called a Frog Tool. The name is derived from the 
shape of the tool. The fifteen functions are: 3/16” Allen Wrench, #2 Phillips Screw- 
driver, #25 Torx Bit, 1/4” Acc. Bit Drive, 3/8” square drive, 7/16” Wrench, 1/2” 
Wrench, .028 Plug Gap Tool, 0.32 Plug Gap Tool, Bottle Opener, Wire Stripper, .036 
Plug Gap Tool, Box Cutter, #15 Torx Bit and a Slotted Screwdriver. 


In NY D89007 Customs classified the Frog Tool in subheading 8205.90.00, Harmonized 
Tariff Schedule of the United States (“HTSUS”), as: “Sets of articles of two or more of the 
foregoing subheadings.” The rate of duty for subheading 8205.90.00, HTSUS, is: “The 
rate of duty applicable to that article in the set subject to the highest rate of duty.” That 
rate was found to be the rate for subheading 8204.20.00, HTSUS. 

We note that the composition of the Frog Tool has changed slightly based upon informa- 
tion obtained recently from the Great American Tool Company Internet site. The Great 
American Tool Company Internet site describes the Frog Tool to be of durable, stainless 
steel construction and 4.125” in length and 1.75” in width. It isa primarily flat object with 
many of the components protruding from it. The Frog Tool includes: a straight bit screw- 
driver; #2 Phillips® bit; 9/16” wrench; 1/2” wrench; 7/16” wrench; 14mm wrench; 12mm 
wrench; 1/4” hex drive; 3/8” square drive; 1/4” square drive; .035 plug gap tool; .032 plug 
gap tool; .030 plug gap tool; valve core tool; and #25 torx® bit. 
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In correspondence with Customs, you indicated that the Frog Tool, with the compo- 
nents as described in NY D89007, was never imported due to manufacturing issues. You 
request that our classification ruling reflect the current composition of the Frog Tool. 


Issue 


What is the classification under the HTSUS of the Frog Tool? 


:, ; 
Law and Analysis 


‘I 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. GRI 2 is not applicable here 

GRI 3 provides in pertinent part as follows: 


When, by application of rule 2(b) or for any other reason, goods are, prima facie, clas- 
sifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred 
to headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the itemsin a set put up for retail sale, 
those headings are to be regarded as equally specific in relation to those goods, 
even if one of them gives a more complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the materi- 
al or component which gives them their essential character, insofar as this crite- 
rion is applicable 

EN (X) to GRI 3(b) provides: 
For the purposes of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which 


(a) consist of at least two different articles which are, prima facie, classifiable 


Xk 


in different headings 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
(c) are put up in amanner suitable for sale directly to users without repacking 
(e.g., in boxes or cases or on boards) 
We find that the Frog Tool is not a “set put up for retail sale” within the meaning of GRI 
3 because it does not meet the definition stated in EN (X) to GRI 3(b). Because it is one 
article, it does not meet the requirement that it consist of at least two articles. Therefore, 
because the Frog Tool is not a set put up for retail sale, it is not classified in subheading 
8205.90.00, HTSUS. 
We next examine the issue of whether the Frog Tool is a composite good within the 
meaning of the term in GRI 3(b). EN (IX) to GRI 3(b) provides: 


For the purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other 
to form a practically inseparable whole but also those with separable components, 
provided these components are adapted one to the other and are mutually comple- 
mentary and that together they form a whole which would not normally be offered for 
sale in separate parts. [Emphasis in original.] 


We find that the Frog Tool is a composite good because it meets the terms of EN (IX) to 
GRI 3(b), i-e., the components are attached to each other to form a practically inseparable 
whole; they are adapted one to the other and are mutually complementary; and they form 
a whole, the specific components of which would not normally be offered for sale in sepa- 
rate parts. The components would not normally be offered for sale in separate parts be- 
cause they are not detachable from the Frog Tool. This finding is consistent with NY 
886357 dated July 15, 1993 where Customs found a multi-purpose tool (a “Handy-Plier 
Versatool”) to be a composite good; and NY F85958 dated May 9, 2000, where Customs 
found a multi-purpose tool kit (a “wallet card tool”) to be a composite good. 

Therefore, the Frog Tool is classified pursuant to GRI 3. The five wrenches and the 
three drives are provided for in heading 8204, HTSUS; the screwdriver (with the attached 
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bits) is provided for in heading 8205 HTSUS; and the three plug gap tools are provided for 
n heading 9031, HTSUS. Pursuant to GRI 3(a), the various components of the Frog Tool 
are regarded as equally specific. Pursuant to GRI 3(b), the essential inquiry is which com- 
ponent provides the Frog Tool with its essential character. We find that the essential char- 
acter of the Frog Tool is provided by the five wrenches which predominate in number 
vis-a-vis the other components. The wrenches are classified in subheading 8204.11.00, 
HTSUS, as: “Hand operated-spanners and wrenches (including torque meter wrenches 
but not including tap wrenches); socket wrenches, with or without handles, drives or ex- 
tensions; base metal parts thereof: Hand-operated spanners and wrenches, and parts 
thereof: Nonadjustable, and parts thereof.” Accordingly, at GRI 3(b), the Frog Tool is clas- 
sified in subheading 8204.11.00, HTSUS 
Holding 

At GRI 3(b), the Frog Tool is classified in subheading 8204.11.00, HTSUS, as: “Hand 
operated-spanners and wrenches (including torque meter wrenches but not including tap 
wrenches); socket wrenches, with or without handles, drives or extensions; base metal 
parts thereof: Hand-operated spanners and wrenches, and parts thereof: Nonadjustable, 
ind parts thereof.” 
Effect on Other Rulings 

NY D89007 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after publication in the CUSTOMS BULLETIN 

JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF A RULING LETTER AND 
TREATMENT RELATING TO THE APPLICABILITY OF 
SUBHEADING 9802.00.50 TO CERTAIN ARTICLES DECORATED 
IN CANADA 


AGENCY: U.S. Customs and Border Protection, Dept. of Homeland Se- 
curity. 


ACTION: Notice of proposed revocation of a ruling letter and treatment 
relating to the eligibility of certain polo shirts exported to Canada for 
decorating operations for a partial or complete duty exemption under 
subheading 9802.00.50, Harmonized Tariff Schedule of the United 
States (HTSUS). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the eligibility of certain 
polo shirts for a partial or complete duty exemption under subheading 
9802.00.50, HTSUS, and to revoke any treatment previously accorded 
by Customs to substantially identical merchandise. Comments are in- 
vited on the correctness of the proposed action. 


DATE: Comments must be received on or before April 25, 2003. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs and Border Protection, Office of Regulations 
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and Rulings, Attention: Regulations Branch, 1300 Pennsylvania Ave- 
nue, N.W,, Washington, D.C. 20229. Comments submitted may be in- 
spected at 799 9th Street N.W. during regular business hours. 
Arrangements to inspect submitted comments should be made in ad- 
vance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Karen S. Greene, Spe- 
cial Classification and Marking Branch, (202) 572-8838. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the ap- 
plicability subheading 9802.00.50, HTSUS, to certain polo shirts which 
are decorated in Canada. Although in this notice Customs is specifically 
referring to New York Ruling Letter (“NY”) 187404, dated November 
13, 2002, this notice covers any rulings involving substantially identical 
transactions which may exist but have not been identified that are based 
on the same rationale. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the ones identified. 
No further rulings have been found. Any party who has received an in- 
terpretative ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) relating to transactions 
which are substantially identical to those subject to this notice, should 
advise Customs during this notice period. 

Similarly, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
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toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the law. Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to the effective date of the final notice 
of this proposed action. 

Subheading 9802.00.50, HTSUS, provides for a partial or complete 
duty exemption for articles exported from and returned to the United 
States after having been advanced in value or improved in condition 
abroad by repairs or alterations, provided the documentary require- 
ments of 19 CFR 181.64 (for articles returned from Canada or Mexico) 
or 19 CFR 10.8 (for articles returned from any other country), are satis- 
fied. 

In NY 187404, dated November 13, 2002, Customs held that certain 
polo shirts exported to Canada, where they will be embroidered on the 
left chest with company names or logos and then re-imported into the 
United States, are not eligible for special tariff treatment under sub- 
heading 9802.00.50, HTSUS. Customs has reconsidered the above rul- 
ing and determined that it is incorrect in holding that classification 
under subheading 9802.00.50, HTSUS, is not applicable to the polo 
shirts. It is now Customs position that the polo shirts exported to Cana- 
da for decoration and then re-imported into the United States are eligi- 
ble for special tariff treatment under subheading 9802.00.50, HTSUS. 
NY 187404 is set forth as Attachment A to this document. Proposed HQ 
562618 revoking NY 187404 is set forth as Attachment B to this docu- 
ment. 

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested par- 
ties that Customs intends to revoke NY 187404 and any other rulings 
not specifically identified, to reflect the proper interpretation of sub- 
heading 9802.00.50, HTSUS, pursuant to the analysis set forth in pro- 
posed HQ 562618. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Before taking this action, 
consideration will be given to any written comments timely received. 


Dated: November 13, 2002. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


CUSTOMS AND BORDER PROTECTION, 
New York, NY, November 13, 2002. 
CLA-2-61:RR:NC:TA:N3:356 187404 
Category: Classification 
Tariff No. 9802.00.50 
MR. RODNEY RALSTON 
UPS FREIGHT SERVICES 
One Trans-Border Drive 
PO. Box 800 
Champlain, NY 12919 


Re: Eligibility of men’s knit shirts for partial duty exemption under subheading 
9802.00.50, HTSUS 


DEAR MR. RALSTON 

In your letter dated October 2, 2002, on behalf of Fersten Worldwide, you requested a 
tariff classification ruling. 

‘he submitted sample is men’s polo shirt constructed from 65 percent cotton, 35 per- 
cent polyester, pique knit fabric that measures 12 stitches per linear centimeter counted 
in the horizontal direction and 21 stitches per linear centimeter counted in the vertical 
direction. The garment features a rib knit spread collar; a partial front opening with a 
three button placket; short sleeves with rib knit cuffs; and a straight, hemmed bottom 
with side slits and a tail. 

You state that the shirts are manufactured in India and imported into the United States 
with the appropriate invoices and visas. The shirts are then exported to Canada where 
they will be embroidered on the left chest with company names or logos for specific clients. 
The shirts will then be re-imported into the United States. You have provided samples of 
the shirts as they are imported from India and as they will be re-imported, after embroi- 
dery, into the United States. You request a determination regarding the eligibility of the 
shirts for partial duty exemption under subheading 9802.00.50, HTSUS. As requested, 
your samples will be returned. 

Subheading 9802.00.50, HTSUS, provides a partial or complete duty exemption for ar- 
ticles exported from and returned to the U.S. after having been advanced in value or im- 
proved in condition by repairs or alterations, provided that documentary requirements of 
Section 181.64, Customs Regulations (19 C.FR. 181.64), are satisfied. Section 181.64, 
which implements Article 307 of NAFTA, provides that goods returned after having been 
repaired or altered in Canada may qualify for complete or partial duty free treatment, pro- 
vided that the requirements of this section are met. However, entitlement to this tariff 
treatment is precluded in circumstances where the operations performed abroad destroy 
the identity of the exported articles or create new or commercially different articles 
through a process of manufacture. Subheading 9802.00.50, HTSUS, treatment is also pre- 
cluded where the exported articles are incomplete for their intended use and the foreign 
processing operation is a necessary step in the preparation or manufacture of finished ar- 
ticles. 

In this instance, the embroidery operation creates a different article with unique, spe- 
cialized appeal and constitutes a finishing step in the manufacture of the embroidered 
shirts. As such, the embroidery operation is considered more than an “alteration” within 
the meaning of subheading 9802.00.50, HTSUS. Consequently, the shirts are not entitled 
to the special tariff treatment under that provision. See HRL 555760 of November 16, 
1990 and HRL 555249 of June 16, 1989. 

The country of origin of the merchandise remains India. 

The applicable subheading for the polo shirt will be 6105.10.0010, Harmonized Tariff 
Schedule of the United States, (HTS), which provides for: men’s or boys’ shirts, knitted or 
crocheted: of cotton: men’s. The rate of duty will be 20 percent ad valorem. 

The shirts fall within textile category designation 338. Based upon international textile 
trade agreements, products of India are subject to visa requirements and quotarestraints. 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and 
changes. To obtain the most current information, we suggest that you check, close to the 
time of shipment, the U.S. Customs Textile Status Report, an internal issuance of the U.S. 
Customs Service, which is available at the Customs Web site at www.customs.gov. In addi- 
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tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of this ruling letter or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you have any 
questions regarding this ruling, contact National Import Specialist Mary Ryan at 
646-733-3271 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 
MAR-2 RR:CR:SM 562618 KSG 
Category: Classification 
RODNEY RALSTON 
UPS FREIGHT SERVICES, INC 
One Transborder Drive 
Champlain, NY 12919 


Re: Subheading 9802.00.50; polo shirts; embroidered 


DEAR MR. RALSTON 

This is in reference to New York Ruling Letter (NY) 187404, issued to you on behalf of 
Fersten Worldwide, on November 13, 2002, by the Director, National Commodity Special- 
ist Division, concerning the applicability of subheading 9802.00.50, of the Harmonized 
Tariff Schedule of the United States (“HTSUS”), to embroidered polo shirts. We have had 
an opportunity to review this ruling and believe it is incorrect 


Facts: 

This case involves men’s polo shirts that are manufactured in India and imported into 
the United States. The polo shirts are then exported to Canada where they will be embroi- 
dered on the left chest with company names or logos. The shirts will then be re-imported 
into the United States 


Issue: 
Whether the embroidered polo shirts are eligible for a duty exemption under subhead- 
ing 9802.00.50, HTSUS, upon re-importation into the United States. 


Law and Analysis: 

Subheading 9802.00.50, HTSUS, provides a full or partial duty exemption for articles 
that are returned after having been exported to be advanced in value or improved in condi- 
tion by means of repairs or alterations, provided that the documentary requirements of 19 
CFR 181.64 (for articles returned from Canada or Mexico) or 19 CFR 10.8 (for articles re- 
turned from any other country) are met. 

Section 181.64(a), Customs Regulations, (19 CFR 181.64(a)), states that: 


‘Repairs or alterations’ means restoration, addition, renovation, redyeing, cleaning, 
resterilizing, or other treatment which does not destroy the essential character of, or 
create a new and commercially different good from, the good exported from the 
United States. 


In circumstances where the operations abroad destroy the identity of the exported ar- 
ticle or create a new or commercially different article, entitlement to subheading 
9802.00.50, HTSUS, is precluded. See A.F Burstrom v. United States, 44 CCPA 27, C.A.D. 
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631 (1956), aff'd C.D. 1752, 36 Cust. Ct. 46 (1956); and Guardian Industries Corporation v 
United States, 3 CIT 9 (1982). Additionally, entitlement to this tariff treatment is not 
available where the exported articles are incomplete for their intended purposes prior to 
their foreign processing and the foreign processing is a necessary step in the preparation 
or manufacture of the finished articles. Dolliff & Company, Inc. v. United States, 455 F. 
Supp. 618 (Cust. Ct. 1978), aff'd, 599 F.2d 1015 (CCPA 1979) 

In a notice published in the CUSTOMS BULLETIN on October 4, 2000, (34 Cust. Bull. 40), 
Customs revoked four ruling letters and modified one ruling letter pertaining to the appli- 
cability of subheading 9802.00.50, HTSUS, to certain articles which were exported for 
decorating operations and returned to the US. In the notice, Customs stated that in recon- 
sidering the decorating operations, they qualified as acceptable alterations under sub- 
heading 9802.00.50, HTSUS, as the merchandise in its condition as exported and returned 
was marketed and sold to consumers for the same use. Furthermore, Customs found that 
the operations performed abroad did not result in the loss of the good’s identity or create a 
new article with a different commercial use. The ruling letters concerned: carpet tiles that 
were dyed abroad and returned; imitation plastic fingernails that were painted with deco- 
rative designs abroad; lace fabric “reembroidered” abroad with rope, sequins and beads; 
and decals and paint bands applied to ceramic dinnerware abroad 

In the instant case, consistent with the prior CUSTOMS BULLETIN notice described above, 
we find that the processing of the polo shirts constitutes an acce ptable alteration within 
the meaning of subheading 9802.00.50, HTSUS. The polo shirts are complete for their in- 
tended use as wearing apparel prior to being exported to Canada to undergo the above-de- 
scribed operations. The embroidery operations performed in Canada do not have the 
effect of destroying the identity of the shirts or create a new article with a different com- 
mercial use. Accordingly, we find that the polo shirts are eligible for special tariff treat- 
ment under subheading 9802.00.50, HTSUS 


Holding: 


On the basis of the information submitted, the embroidery of the polo shirts in Canada 
constitutes an acceptable alteration within the meaning of subheading 9802.00.50, 
HTSUS. Therefore, upon re-importation into the United States, the polo shirts are en- 
titled to classification under this tariff provision with duty to be assessed only upon the 
cost or value of the operations performed in Canada, provided the documentary require- 
ments of 19 CFR 181.64 are satisfied. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

Consistent with this ruling, NY I87404 is hereby revoked 

MYLES B. HARMON, 
Director, 
nercial Rulings Division. 








Customs and Border Protection 


Proposed Rulemaking 


19 CFR Part 181 
RIN 1515-AD23 


TARIFF TREATMENT RELATED TO DISASSEMBLY OPERATIONS 
UNDER THE NORTH AMERICAN FREE TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions concerning the North American Free Trade Agreement (the NAF- 
TA). Specifically, the proposed rule would allow components which are 
recovered from the disassembly of used goods in a NAFTA country to be 
entitled to NAFTA originating status when imported into the United 
States, provided that: the recovered components satisfy the applicable 
NAFTA rule of origin requirements; and if the applicable rule of origin 
does not include a regional value content requirement, the components 
are subject to further processing in the NAFTA country beyond certain 
minor operations. 

The proposed rule is intended to promote economic activity and the 
protection of the environment in North America, both of which are goals 
of the NAFTA. To this end, the recovery and recycling of used goods is a 
critical element in both the economic activity and the environmental 
goals of the nation, and disassembly for the recovery of used goods is a 
key process in many such recycling operations. 


DATES: Comments must be received on or before May 12, 2003. 


ADDRESSES: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, NW,, Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9** 
Street, NW., Washington, D.C. during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Edward M. Leigh, Office 
of Regulations and Rulings, (202) 572-8827. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 17, 1992, the United States, Canada and Mexico (the 
parties) entered into an agreement, the North American Free Trade 
Agreement (the NAFTA). The provisions of the NAFTA were adopted by 
the United States with the enactment of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057 
(December 8, 1993). 

The question has arisen, in the context of recycling or re-manufactur- 
ing operations, whether disassembly occurring in a NAFTA country 
may be considered NAFTA origin conferring “production” where the 
components recovered by disassembly satisfy the Annex 401 rules of ori- 
gin for the NAFTA and there is some form of substantial processing per- 
formed on the recovered components. 

The NAFTA does not explicitly address whether parts or components, 
whose origin is non-NAFTA or unknown, that are recovered by disas- 
sembly ina NAFTA country from a non-originating good, may qualify as 
NAFTA originating goods if, as a result of the disassembly, they satisfy 
the rules of origin set out in Article 401 and Annex 401 of the NAFTA 
and are themselves subjected to some form of substantial further proc- 
essing. 

The recovery and recycling of used goods is an increasingly important 
element in the economic activity as well as the environmental goals of 
the nation, and disassembly, for the recovery of parts or for the re- 
manufacturing of a good, is a key process in many recycling operations. 

The goals of the North American Free Trade Agreement (NAFTA) in- 
clude elimination of barriers to trade, facilitation of cross-border move- 
ment of goods, promotion of economic activity in North America, and 
protection of the environment. The Department of the Treasury and 
Customs Service have examined NAFTA’s rules of origin as applied to 
both recovered and recycled goods. Allowing disassembly to confer ori- 
gin under certain circumstances promotes recycling and re-manufac- 
turing in North America and would advance these economic and 
environmental! objectives. 


PROPOSED RULE 


To this end, accordingly, this document proposes to amend the Cus- 
toms Regulations to allow components which are recovered from the 
disassembly of used goods in a NAFTA country to be entitled to NAFTA 
originating status upon importation to the United States, provided that: 
(1) the recovered components satisfy the applicable NAFTA rule of ori- 
gin requirements in Annex 401; and (2) ifthe rule of origin in Annex 401 
applicable to the components does not include a regional value content 
requirement, the components are subject to further processing in the 
NAFTA country beyond certain specified minor operations. 
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TREATMENT OF DISASSEMBLY AS A 
PRODUCTION CONSISTENT WITH THE INTENT OF NAFTA 

Under the proposal, treatment of disassembly as potentially confer- 
ring NAFTA originating status must, of course, be consistent with the 
terms and objectives of the NAFTA Implementation Act of 1993. Within 
that framework, the most important question which must be answered 
is does “disassembly” constitute origin conferring “production” within 
the meaning of that term as defined in Article 415 of the NAFTA, as im- 
plemented in 19 U.S.C. 3332(a)(1)(B)() and 3332(p)(22) and in Section 
2(1) of the NAFTA Rules of Origin Regulations (Uniform Regulations) 
(19 CFR part 181, Appendix, Section 2(1))? 


A CHANGE IN TARIFF CLASSIFICATION RESULTING FROM A PRODUCTION 


Under NAFTA Article 401(b) and 19 U.S.C. 3332(a)(1)(B)(i), a good 
shall originate in the territory of a party where each of the non-originat- 
ing materials used in the production of the good undergoes an applicable 
change in tariff classification set out in Annex 401 as a result of produc- 
tion occurring entirely in the territory of one or more of the parties. It is 
therefore understood that unless it results from an activity that quali- 
fies as “production”, the mere fact that there is a prescribed change in 
tariff classification will not be considered as meeting a rule of origin. 

The term “production” is defined in Article 415 of the NAFTA and in 
19 U.S.C. 3332(p)(22) and is implemented in Section 2(1) of the Uniform 
Regulations (19 CFR part 181, Appendix, Section 2(1)). As noted, the 
term, in relevant part, requires a manufacturing, processing or assem- 
bling of a good. Of course, the processes listed here are illustrative, not 
exhaustive, and the absence of the term “disassembly” is not dispositive 
of whether or not a disassembly operation is a production process for 
NAFTA purposes. 

A disassembly operation will result in one or more articles being tak- 
en or separated from a manufactured good. Assuming no further pro- 
duction, these various articles are typically classifiable under tariff 
provisions (often those for “parts” of goods) other than the classification 
of the original good from which the articles were disassembled. Conse- 
quently, if disassembly is treated as production and any other require- 
ments are satisfied, the recovered component may satisfy the NAFTA 
rules of origin. 


DISASSEMBLY AS A PRODUCTION PROCESS 


Upon review, we find no evidence (beyond the failure to explicitly in- 
clude disassembly in the illustrative list of “production” activities in 
NAFTA Article 415) showing that the NAFTA intended not to treat “dis- 
assembly” as a production process. Use of the term “processing” in- 
cludes a broad range of economic activity within production. Recycling 
operations for the recovery by disassembly of reusable components such 
as automotive parts and photocopier or computer parts constitute iden- 
tifiable business operations within the NAFTA territories and the free 
trade purposes of NAFTA (discussed above) would be satisfied by estab- 
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lishing rules under which substantial “production” consistent with 
those purposes will be deemed to occur. Recycling operations based on 
certain repair or alteration operations already have been given ap- 
propriate recognition under NAFTA Article 307. Equally, operations 
based on the recovery of certain waste or scrap materials have been des- 
ignated in the NAFTA rules of origin as conferring origin where such 
operations take place (NAFTA Article 415). It is thus consistent with the 
NAFTA to treat the recovery of useable goods by disassembly as “pro- 
duction” under the NAFTA rules of origin. 


CIRCUMVENTION OF NAF'TA’s RULES OF ORIGIN; 
DISASSEMBLY OF NEW PRODUCTS 

Moreover, to ensure that disassembly is not used to circumvent the 
intent of NAFTA, the proposed rule provides that, under certain circum- 
stances, additional operations beyond disassembly are required for the 
recovered component to acquire NAFTA originating status. Specifically, 
as previously outlined, the recovered component must meet the require- 
ment of the applicable rule of origin in Annex 401, including any perti- 
nent regional value content requirement; and, if the applicable rule of 
origin in Annex 401 does not include a regional value content require- 
ment, the recovered component must be subject to additional processing 
beyond certain minor operations. 

Where there is no regional value content requirement applicable to 
the recovered components, the additional processing operations neces- 
sary to confer NAFTA originating status must involve more than cer- 
tain minor operations which are enumerated as follows: (1) Cleaning or 
sterilizing, including removal of rust, grease, paint, or other coatings; 
(2) Application of preservative or decorative coatings, including lubri- 
cants, protective encapsulation, preservative or decorative paint, or me- 
tallic coatings; (3) Trimming, filing or cutting off small amounts of 
excess materials (precision machining, however, is not to be considered 
a minor operation); (4) Unloading, reloading or any other operation nec- 
essary to maintain the good in good condition; (5) Packing, re-packing, 
packaging or repackaging; or (vi) Testing, marking, sorting, or grading. 

Customs has also examined whether a producer might use disassem- 
bly of new goods to circumvent the intent of the NAFTA. A new non- 
NAFTA product could be imported into Mexico or Canada, 
disassembled, and the disassembled parts could then be imported into 
the United States and either re-assembled or used as parts. Customs be- 
lieves that a change in tariff classification resulting from the disassem- 
bly of new, non-originating goods should not make the resulting goods 
eligible for originating status. Because the disassembly of new goods 
may potentially be treated as a circumvention activity within the mean- 
ing of Section 17 of the Uniform Regulations (19 CFR part 181, Appen- 
dix, Section 17), the proposed rule provides that the disassembly of new 
goods shall not be considered to be “production” for the purposes of 
NAFTA Article 415 and the NAFTA rules of origin. Notwithstanding 
this proposal, Customs is particularly interested in receiving comments 
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on the contrary view that an applicable value content rule or alternative 
requirement for substantial processing suffice to permit “production” 
to be considered to have occurred in this case as well. After reviewing the 
comments, Customs will issue a final rule that will resolve the question 
definitively. 

To reflect the above-described interpretations of law and substantive 
considerations, this document proposes to add a new § 181.132 to the 
Customs Regulations (19 CFR 181.132). 

COMMENTS 

Before adopting the proposed regulation, consideration will be given 
to any written comments that are timely submitted to Customs. Cus- 
toms specifically requests comments on the clarity of the proposed rule 
and how it may be made easier to understand. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.5, Treasury Department Regulations 
(31 CFR 1.5) and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
at the U.S. Customs Service, 799 9** Street, NW., Washington, D.C. dur- 
ing regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at (202) 
572-8768. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

The proposed rule is intended to promote economic activity as well as 
the protection of the environment in North America, both of which are 
goals of the NAFTA. Specifically, the recovery and recycling of used 
goods is a critical element in both the economic activity and the environ- 
mental goals of the nation, and disassembly, for the recovery or re- 
manufacturing of used goods, is a key process in many such operations. 
Hence, pursuant to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), itis certified that the proposed rule, if adopted, will 
not have a significant economic impact on a substantial number of small 
entities. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. Nor does the proposed rule result 
in a “significant regulatory action” under E.O. 12866. 

LisT OF SUBJECTS IN 19 CFR Part 181 

Administrative practice and procedure, Canada, Customs duties and 
inspection, Imports, Mexico, Trade agreements (North American Free- 
Trade Agreement). 

PROPOSED AMENDMENTS TO THE REGULATIONS 

It is proposed to amend part 181, Customs Regulations (19 CFR part 
181), as set forth below. 

PART 181—NORTH AMERICAN FREE TRADE AGREEMENT 

1. The authority citation for part 181 would continue to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624, 3314. 
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2. Subpart L of part 181 is amended by adding a new § 181.132 to read 
as follows: 


§ 181.132 Disassembly. 

(a) Treated as a production. For purposes of implementing the rules of 
origin provisions of General Note 12, HTSUS, and Chapter Four of the 
NAFTA, except as provided in paragraph (b) of this section, disassembly 
is considered to be production, and a component recovered from a good 
disassembled in the territory of a Party will be considered to be originat- 
ing as the result of such disassembly provided that: 

(1) The recovered component satisfies all applicable requirements of 
Annex 401 and this part; and 

(2) Where the rule in Annex 401 applicable to the recovered compo- 
nent does not include a regional value content requirement, the recov- 
ered component is thereafter advanced in value or improved in 
condition by means of additional processing operations other than those 
listed below. Merely processing by performing any or all of the following 
minor operations would not be sufficient to be considered production: 

(i) Cleaning or sterilizing, including removal of rust, grease, paint, or 
other coatings; 

(ii) Application of preservative or decorative coatings, including lubri- 
cants, protective encapsulation, preservative or decorative paint, or me- 
tallic coatings; 

(iii) Trimming, filing or cutting off small amounts of excess materials 
(precision machining, however, is not considered a minor operation); 

(iv) Unloading, reloading or any other operation necessary to main- 
tain the good in good condition; 

(v) Packing, re-packing, packaging or repackaging; or 

(vi) Testing, marking, sorting, or grading. 

(b) Exception; new goods. Disassembly as provided in paragraph (a) of 
this section will not be considered a production in the case of compo- 
nents that are recovered from new goods. 

(c) Automotive components/goods. Notwithstanding the provisions of 
Schedule V (Automotive Goods) of the Appendix to this part, the rule set 
forth in this section applies for purposes of determining whether goods 
of that Schedule are originating. 

ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: February 18, 2003. 
TimoTny E. SKuD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 13, 2003 (68 FR 12011)] 
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OPINION 

RESTANI, Judge: This consolidated matter is before the court on cross- 
motions for judgment on the agency record, pursuant to USCIT Rule 
56.2. Corus Staal BV and Corus Steel USA Inc. (collectively “Corus”) 
and Bethlehem Steel Corporation, National Steel Corporation, and 
United States Steel Corporation (collectively the “petitioners”) sepa- 
rately challenge certain aspects of the final determination of the United 
States Department of Commerce (“Commerce”) in Certain Hot-Rolled 
Steel Flat Products from the Netherlands, 66 Fed. Reg. 50,408 (Dep’t 
Commerce Oct. 3, 2001), as amended by 66 Fed Reg. 55,637 (Dep’t Com- 
merce Nov. 2, 2001) (“Final Determination”). In their motion, the peti- 
tioners challenge Commerce’s decision to reclassify certain Corus sales 
as export price. In its motion, Corus argues that (1) Commerce’s “zero- 
ing” methodology is contrary to law; (2) Commerce erred in determining 
that Laura Metaal BV was affiliated with Corus; (3) Commerce improp- 
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erly considered certain non-prime sales; (4) Commerce erred in denying 
Corus a level of trade adjustment for certain affiliated sales; and (5) 
Commerce failed to properly instructed the United States Customs Ser- 
vice (“Customs”) to cease collection of provision measures after six 
months. 
JURISDICTION & STANDARD OF REVIEW 

[he court has jurisdiction over this antidumping duty proceeding 
pursuant to 28 U.S.C. § 1581(c) (2000). The court will uphold Com- 
merce’s determination in an antidumping investigation unless it is “un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). 


FACTUAL & PROCEDURAL BACKGROUND 

On December 4, 2000, Commerce initiated antidumping investiga- 
tions to determine whether imports of hot-rolled carbon steel flat prod 
ucts from various countries, including the Netherlands, were being sold 
in the United States at less-than-fair-value (“LTFV”). See Notice of Ini- 
tiation of Antidumping Duty Investigations: Certain Hot-Rolled Carbon 
Steel Flat Products From Argentina, India, Indonesia, Kazakhstan, the 
Netherlands, the People’s Republic of China, Romania, South Africa, 
Taiwan, and Ukraine, 65 Fed. Reg. 77,568 (Dep’t of Commerce Dec. 12, 
2000). Corus Staal BV (“CSBV”) manufactures subject hot-rolled steel 
in the Netherlands and was identified as the only producer of hot-rolled 
steel from the Netherlands. Jd. at 77,573. Corus Steel USA Inc. (“CSU- 
SA”) is affiliated with CSBV and, among other things, imports the 
subject merchandise. Both were respondents in the underlying inves- 
tigation. 

On May 3, 2001, Commerce published an affirmative preliminary de- 
termination of sales at less than fair vaule (“LTFV”) with respect to hot- 
rolled steel from the Netherlands. Notice of Preliminary Determination 
of Sales at Less Than Fair Value; Certain Hot-Rolled Carbon Steel Flat 
Products From the Netherlands, 66 Fed. Reg. 22,146 (Dep’t of Com- 
merce May 3, 2001) (“Preliminary Determination”). The Preliminary 
Determination ordered the suspension of liquidation of all entries of 
hot-rolled steel from the Netherlands and calculated a weighted-aver- 
age dumping margin for Corus. Jd. at 22,151. 

On May 22, 2001, Corus requested a postponement of the final deter- 
mination pursuant to 19 C.FR. § 351.210(b)(2)(ii), as permitted by 19 
U.S.C. § 1673d(a)(2),! including an extension of the provisional mea- 
sures from a four month period to not more than six months. See Corus’ 
May 22, 2001 Letter to Commerce. On June 4, 2001, Commerce granted 
the request and postponed the final determination until no later than 


1 Section 1673d(a)(2) provides, in relevant part, that: 

The administering authority may postpone making the final determination under poe (1) until not later 
than the 135th day after the date on which it published notice of its preliminary determination under section 
1673b(b) of this title if a request in writing for such a postponement is made by— 

(A) exporters who account for a significant proportion of exports of the merchandise which is the subject of 
the investigation, in a proceeding in which the preliminary determination by the administering authority un 
der section 1673b(b) of this title was affirmative[.] 
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September 15, 2001, and the suspension of liquidation until October 30, 
2001. See Postponement of Final Determination for Antidumping Duty 
Investigation: Certain Hot-Rolled Carbon Steel Flat Products From the 
Netherlands, 66 Fed. Reg. 32,600 (Dep’t of Commerce June 15, 2001). 

Due to the events of September 11, Commerce issued its affirmative 
final determination on September 21, 2001, finding that hot-rolled steel 
from the Netherlands was being sold, or likely being sold, in the United 
States at LTFV. Final Determination, 66 Fed. Reg. at 50,408 (Dep’t Com- 
merce Sept. 21, 2001), amended 66 Fed. Reg. at 55,637 (November 2, 
2001) (revising the weighted average dumping margin for Corus). Inthe 
amended Final Determination, Commerce directed Customs to contin- 
ue suspending liquidation of subject imports “until further notice.” Id. 
at 55,639. Commerce published its final antidumping order on Novem- 
ber 29, 2001. Antidumping Duty Order: Certain Hot-rolled Carbon Steel 
Flat Products From the Netherlands, 66 Fed. Reg. 59,965 (Dep’t Com- 
merce Nov. 29, 2001). Corus and the petitioners separately appealed the 
Final Determination.? On June 20, 2002, the court consolidated peti- 
tioners’ appeal (No. 02-00028) with Corus’ appeal (No. 02-00003). 
These motions followed. 


DISCUSSION 
I. The Petitioners’ Motion 


As an initial matter, Commerce and the petitioners are in agreement 
that a remand is necessary to address the United States price treatment 
of tolled sales (sales to another party for further processing). Corus op- 
poses the remand. In SKF USA, Inc. v. United States, 254 F3d 1022, 
1028 (Fed. Cir. 2001), the court addressed the issue of voluntary remand 
which is requested by the governmente when the original determina- 
tion denying a favorable adjustment to a respondent was not required 
by statute. The court noted that if “bad faith” is not at issue, remand is 
appropriate to consider a different statutory interpretation. See id. at 
1028-29. Whether or not new adjustments favorable to the petitioners 
occupy the same position as those affecting a respondent, remand must 
be on account of appropriate reasons.* 

The court notes that the Federal Circuit did not discuss the line of 
cases indicating that mere policy changes should not be allowed to alter 
final agency determinations. See, e.g., American Trucking Ass’n v. Fris- 
co Transportation Co., 358 U.S. 133 (1958) (finding that the Interstate 
Commerce Commission cannot, without specific statutory authority, re- 
consider license and certificate decisions because of policy changes); Up- 


2 On November 15, 2001, the United States International Trade Commission published an affirmative injury deter- 
mination. See Hot-Rolled Carbon Steel Flat Products From China, India, Indonesia, Kazakhstan, The Netherlands, 
Romania, South Africa, Taiwan, Thailand, and Ukraine, 66 Fed. Reg. 57,482 (Int’] Trade Comm'n Nov. 15, 2001). 

3 Corus initiated its appeal on December 28, 2001 and the petitioners initiated theirs on December 31, 2001. 


4 Domestic parties do not have duties imposed on their goods. Thus, there is no clear analogy here to the benefit 
recipients in Lawrence v. Chater, 516 U.S. 163 (1996) (remand to consider new statutory interpretation favorable to 
social security beneficiary), cited in SKF USA, Inc, v. United States. Furthermore, experience has shown that the 
agency can be put in the unfortunate position of being requested by powerful domestic interests and Congress persons 
to alter positions to favor the domestic party. The agency should be protected from such post-determination maneuver- 
ing as much as is possible, in order to avoid charges of bad faith decision-making and needless litigation. 
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john Co. v. Pennsylvania Railrod Co., 381 F2d 4, 5 (6th Cir. 1967) 
(finding that granting a voluntary remand request based merely upon a 
change in policy “would result in chaos and uncertainty of action for 
those who must rely on its findings.”); Chapman v. El Paso Natural Gas 
Co., 204 F.2d 46, 53-54 (D.C. Cir. 1953) (“[A] decision may not be repu- 
diated for the sole purpose of applying some quirk or change in adminis- 
trative policy.”). In any case, concerns for finality do exist and the 
agency must state its reasons for requesting remand. Further, if only to 
guard against the “bad faith” requests of concern to the court in SKF, 
the court must be apprised of the reason for the remand request, wheth- 
er it be on account of error or merely a change in policy. Commerce’s 
brief does not provide any reason, policy or otherwise, for requesting a 
remand, although the domestic party makes clear that it believes error 
occurred. Commerce merely requests remand so that it can “reconsider 
its decision.” This is insufficient to support a voluntary remand. 

Commerce’s failure, however, does not foreclose completely the peti- 
tioners’ appeal. The petitioners may demonstrate error. The sole issue 
raised by the petitioners is whether Commerce properly classified Co- 
rus’ tolled sales as export price (“EP”) transactions in the Final Dete- 
mination.> Some of Corus’ U.S. sales involved tolling operations 
performed in the United States. The petitioners argue that these sales 
were actually made in the United States by CSUSA, (CSBV’s affiliated 
importer) and, therefore, should have been classified as constructed ex- 
port price (“CEP”) transactions.® The petitioners’ challenge stems from 
a reversal by Commerce on this issue in the course of its investigation. 

In the Preliminary Determination, Commerce classified all of Corus’ 
US. sales, including tolled sales, as CEP transactions, finding that sales 
were made in the United States. Preliminary Determination, 66 Fed. 
Reg. at 22,148. Although Corus did not further challenge this finding, 
Commerce later reclassified tolled U.S. sales as export price (“EP”) 
transactions following verification. See Final Determination, 66 Fed. 
Reg at 55,637-39. “Concerning the tolled merchandise, we verified that 
the sales in question were between Corus Staal and the U.S. Customer. 
The record does not show that Corus USA was involved in these transac- 
tions.” Issues and Decision Memorandum at 15-16, Comment 10. 

In AK Steel Corp. v. United States, 226 F.3d 1361 (Fed. Cir. 2000), the 
court held that, in determining whether sales are EP or CEP transac- 
tions, the relevant inquiry is whether the merchandise was sold in the 
United States. Jd. at 1371. In AK Steel, the court found that, under the 
antidumping statute, merchandise is “sold” when there is “both a trans- 


5 Under the statute, “export price” is defined as “the price at which subject merchandise is first sold (or agreed to be 
sold) before the date of importation by the producer or exporter of the subject merchandise outside of the United States to 
an unaffiliated purchaser in the United States or to an unaffiliated purchaser for exportation to the United States 
***” 19 U.S.C. § 1677a(a) (emphasis added). 

6 Constructed export price is defined as “the price at which the subject merchandise is first sold (or agreed to be sold) 
in the United States before or after the date of importation by * * * the producer or exporter of such merchandise or by a 
seller affiliated with the producer or exporter, to a purchaser not affiliated with the producer or exporter.” 19 U.S.C. 
§ 1677a(b) (emphasis added). 
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fer of ownership and consideration” and that the “seller” is the “party 
who transfers property in the contract of sale.” See id., 226 F.3d at 1371. 

In conducting verification, Commerce reviewed one detailed sales 
trace of a tolled U.S. sale. See Home Market Verification of the Corus 
Group’s Questionnaire Response in the Antidumping Investigation of 
Certain Hot-Rolled Carbon Steel Flat Products from the Netherlands, 
Exhibit 14 (“Sales Verification Report”). In this transaction, the mer- 
chandise was shipped from CSBV to an unaffiliated toller in the United 
States who further processed the material as specified by an unaffiliated 
U.S. customer. See Sales Verification Report at 7. Corus maintains that 
the terms of this sale were agreed upon prior to the shipment of the mer- 
chandise. In other words, Corus argues that the sale was made by the 
producer “outside of the United States.” There is evidentiary support 
for this conclusion. CSBV made the requisite shipping arrangements. 
See Sales Verification Exhibit 14 at C5013—C5014. CSBV incurred the 
cost of the additional processing. See Sales Verification Exhibit 16. Title 
transferred directly from CSBV to the U.S. Customer. See Corus’ March 
16, 2001 Supplemental Section A Response at A-11 (“Supp. Section A 
Response). Unlike AK Steel, this case did not involve what are common- 
ly referred to as “back-to-back” sales in which the producer sells the 
merchandise to its U.S. affiliate, who in turn, sells the merchandise to 
the unaffiliated U.S. customer. Back-to-back sales are necessarily CEP 
sales. The direct nature of this transaction supports the conclusion that 
the parties agreed in advance that the subject merchandise would be 
further processed, at CSBV’s expense, once it arrived in the United 
States. As such, Commerce could have reasonably concluded that there 
was a transfer of ownership in the Netherlands. 

Corus admits that CSUSA accepted payment for CSBV in the verified 
transaction (Corus argues that this is the only such instance). The par- 
ties, however, do not dispute that CSUSA immediately transferred the 
full amount to CSBV. See Sales Verification Exhibit 14 at C5034. The pe- 
titioners argue that CSUSA’s acceptance of payment is the equivalent of 
consideration, but petitioners have not established that CSUSA bene- 
fitted from the transaction in any meaningful way. Based upon this evi- 
dence, Commerce could have concluded that CSBV, not CSUSA, 
received consideration for the sale. 

The petitioners argue that, because CSUSA participated in tolled 
transactions, the sales were necessarily made in the United States. Co- 
rus concedes that CSUSA was involved in various aspects of some tolled 
sales and reported this involvement to Commerce. See, e.g., Corus’ Sec- 
tion A Response at A-18 (“CSUSA performs administrative and some 
limited selling functions on behalf of [CSBV].”). That is presumably 
why Commerce initially concluded that these tolled sales were “made in 
the United States by CSUSA on behalf of CSBV” in the Preliminary De- 
termination. 

As AK Steel made clear, the focus of the inquiry is on the location of the 
sale rather than role played by the affiliated importer. See id. at 1369-76 
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(determining that the traditional test used by Commerce, as articulated 
in PQ Corp. v. United States, 11 CIT 53, 62-65, 652 F Supp. 724, 733-35 
(Ct. Int’] Trade 1987), incorrectly focused on the role played by the affili- 
ated importer). The petitioners acknowledge this but, nevertheless, ex- 
ert substantial energy arguing that the role of CSUSA in these 
transactions is conclusive. For example, petitioners point out that, on 
occasion, CSUSA (1) sat in on sales negotiations; (2) acted as importer of 
record; (3) received payment (from at least one customer and immedi- 
ately transferred the full amount to CSBV); (4) maintained contact with 
CSBV’s U.S. customers; and (5) performed various other selling func- 
tions. See Corus’ Supp. Section A. Response at A-11. The court agrees 
that there is evidence suggesting the CSUSA’s role in the transaction 
was more substantial than Corus admits. 

The petitioners argue that Commerce failed to consider this contrary 
evidence. When asked at oral argument whether Commerce considered 
CSUSA’s role and found nothing in verification, the petitioners replied 
in the affirmative, stating that Commerce indicated that it found “noth- 
ing” in the record. That is not accurate. Commerce did not state that it 
found “nothing,” but instead stated that, upon verification, it concluded 
that “[t]he record does not show that Corus USA was involved in these 
transactions.” When viewed in the context of the preceding sen- 
tence—“we verified that the sales in question were between Corus Staal 
and the U.S. Customer”—it is clear that Commerce is explaining that, 
upon verification, it determined this transaction, the sales contract, was 
exclusively between CSBV and the customer. During verification, CSBV 
personnel testified that CSBV was the sole entity with authority to ne- 
gotiate the terms of sale. See Sales Verification Report at 3-4; see also 
Supp. Section A Response a A-11. As discussed, the nature of the trans- 
action suggests that CSBV contracted directly with the U.S. customer 
for the sale of merchandise. Commerce’s conclusion is supported by this 
evidence. It is up to Commerce, not the court, to weigh the impact of 
CSUSA’s involvement against conflicting evidence that was properly 
submitted during verification. 

Contrary to the petitioners’ argument, Commerce may change its 
position even though Corus did not continue to argue that tolled sales 
should be considered EP sales after the Preliminary Determination con- 
cluded otherwise.’ That Commerce reversed its position in the absence 
of such an argument is not, as the petitioners imply, indicative of an arbi- 
trary and uninformed mistake but, rather, suggests that, upon verifica- 
tion, Commerce independently uncovered evidence that contradicted its 
initial conclusion. The court finds this change compelling. 

The petitioners lengthy argument that there is no difference in the 
record between the nature of tolled sales and non-tolled sales is unavail- 
ing. As is frequently pointed out by Commerce and the domestic produc- 
ers in other antidumping cases, “[e]ven if it is possible to draw two 


7 Corus initially argued that all of its sales, both tolled and non-tolled, should be considered EP. See Corus’ Section A 
Response at A-18 





U.S. COURT OF INTERNATIONAL TRADE 41 


inconsistent conclusions from the evidence contained in the record, this 
does mean that Commerce’s findings are not supported by substantial 
evidence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 
(1966). Commerce clearly stumbled upon something that caused it to re- 
consider and reverse its position. It is ultimately Commerce’s responsi- 
bility to weigh the evidence and the court need only determine whether 
a determination has proper support. Because there is substantial evi- 
dence supporting a direct and exclusive connection between CSBV and 
the U.S. customer, the court finds that petitioner has not established er- 
ror with respect to tolled sales. In the absence of a supported request for 
a remand by the government, no remand is warranted. 

IT. Corus’ Motion 

A. Zeroing 

In its motion, Corus primarily challenges Commerce’s methodology 
for calculating its weighted-average dumping margin. Commerce calcu- 
lated the weighted-average dumping margin by aggregating all individ- 
ual dumping margins. See Issues and Decision Memorandum for the 
Antidumping Investigation of Certain Hot-Rolled Carbon Steel Flat 
Products from the Netherlands; Notice of Final Determination of Sales 
at Less Than Fair Value (A—421-—807), from Joseph A. Spetrini to Faryar 
Shirzad, 66 Fed. Reg. 50,408 (Dep’t Commerce October 3, 2001) (“Issues 
and Decision Memorandum”). Commerce concedes that it discounted 
those transactions where the U.S. price exceeded normal value 
(“NV”)—i.e., nondumped sales—by assigning a dumping margin of 
zero. Issues and Decision Memorandum at Comment 1.° Corus argues 
that this methodology, commonly referred to as “zeroing,” is an unrea- 
sonable interpretation of the statute because it results in a fundamen- 
tally unfair comparison that intentionally ignores certain transactions 
and distorts the final margin. 

In both the Final Determination and briefing before the court, Com- 
merce responds that the statute requires zeroing when calculating the 
dumping margin.’ See Issues and Decision Memorandum, Comment 1, 
15 (“This methodology is required by U.S. law.”). The petitioners agree, 
arguing that Commerce correctly recognized that zeroing is mandated 
after amendments to the statute under the to the Uruguay Round 
Agreements Act (“URAA”), Pub.L. No. 103-465, 108 Stat. 4809 (1994) 
(effective January 1, 1995). Prior to the URAA, the Tariff Act of 1930, as 
amended (the “Act”), did not expressly explain how to calculate a dump- 


5 Commerce concedes that some of Corus’ sales during the Period of Investigation (“POI”) were at or above fair val 
ue. Corus contends that, without zeroing, these sales would have resulted in a negative overall weighted average mar- 
gin and, thus, the investigation would have been terminated. Corus Br. at 10. Commerce does not dispute this conclu- 
sion 

9 Commerce has taken the position that zeroing is mandatory in several determinations. See, e.g., Decision Memo 
randum in Stainless Steel Wire Rod from India, 67 Fed. Reg. 37391 (Dep’t Commerce May, 29, 2002) (final results) at 
Comment 5; Decision Memorandum in Structural Steel Beams from Spain, 67 Fed. Reg. 35482 (Dep’t Commerce May 
20, 2002) (final determ.) at Comment 15; Decision Memorandum in Tapered Roller Bearings and Parts Thereof, Fin- 
ished and Unfinished, from Japan, 66 Fed. Reg. 15078 (Dep’t Commerce Mar. 15, 2001) (final results) at Margin Cal- 
culations/Assessment Rates Section, Comment 1; Decision Memorandum in Steel Wire Rope from India, 66 Fed. Reg. 
12759 (Dep’t Commerce Feb. 28, 2001) (final determ.) at Comment 8 
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ing margin or weighted-average dumping margin.!° Under the URAA, 
the Act was amended in 1994 to define a dumping margin as “the 
amount by which the normal value exceeds the export price or 
constructed export price of the subject merchandise.” 19 U.S.C. 
§ 1677(35)(A) (emphasis added). Section 1677(35)(B) was also added to 
define a weighted average dumping margin as “the percentage deter- 
mined by dividing the aggregate dumping margins determined for a 
specific exporter or producer by the aggregate export prices and 
constructed export prices of such exporter or producer.” Jd. (emphasis 
added). Commerce argues that, taken together, these provisions ex- 
pressly require that it aggregate only those dumping margins where NV 
exceeds U.S. price (commonly referred to as “positive” dumping mar- 
gins).!! 

Even if true, the court fails to see how such a directive translates to 
mandatory zeroing. If, as Commerce suggests, the statute expressly lim- 
ited Commerce’s inquiry to positive margins, there would be no need to 
zero negative margins at all—nondumped sales could be disregarded en- 
tirely. The truth of the matter is that the statute is silent as to the impact 
of negative margins.!” The statute neither requires nor prohibits Com- 
merce from considering nondumped sales. The statute certainly does 
not direct Commerce to manipulate the value of certain transactions. 
That Commerce has adopted a zeroing methodology while simulta- 
neously arguing that it need not consider negative margins supports the 
court’s conclusion that the statute is ambiguous on this point. The issue, 
therefore, is whether Commerce’s methodology is a reasonable inter- 
pretation of the statute. Chevron U.S.A., Inc. v. Natural Resources De- 
fense Council, Inc., 467 U.S. 837, 842-43 (1984) (requiring reviewing 
courts to defer to an agency’s reasonable interpretation of an ambigu- 
ous statute). 

Corus argues that Commerce’s zeroing methodology is unreasonable 
because it violates the WTO Antidumping Agreement.!* Corus contends 
that, under the Charming Betsy doctrine, a methodology that violates 
the Agreement is necessarily an unreasonable interpretation of the un- 


10 Pub. L. 103- 465, § 229(b), added paragraph (35) relating to dumping margin and weighted average dumping mar- 
gin. Corus suggests that, prior to 1994, § 1673(2) contained “virtually identical” language to the 19 U.S.C 
§ 1677(35)(A) 35(a). The language from section 1673(2) of the earlier statute, which is still contained in similar lan 
guage at 19 U.S.C. § 1673, provided that an antidumping duty shall be imposed in an amount equal to “the amount by 
which foreign market value exceeds the United States price for the merchandise.” While this speaks to the calculation 
of the margin, it is directed at the calculation of the duty assessed. In any event, the pre-URAA statute certainly did not 
specifically define the method for calculating a “weighted average dumping margin,” the calculation that Corus chal 
lenges here. 

11 Instances where the US. price exceeds NV are commonly referred to as “negative” margins 


12 The court notes the absence of any reference to zeroing in the Statement of Administrative Action (“SAA”) accom- 
panying the URAA, H.R. Doc. 103-316, at 656 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, which is the “authoritative 
expression of the by the United States concerning the interpretation and application of the Uruguay Round Agree- 
ments.” 19 U.S.C. § 3512(d) (2000) 

13 Commerce argues that 19 U.S.C. § 3512(c)(1) prohibits Corus from arguing that zeroing violates the Antidumping 
Agreement. “No person other than the United States * * * may challenge, in any action brought under any provision of 
law, any action or inaction by any * * * agency * * * on the ground that such action or inaction is inconsistent with [the 
Uruguay Rounds Agreement)}.” Jd. As was the case in Timken Co v. United States, Corus “is not bringing this action 
under any WTO agreement; rather, [Corus] is arguing that Commerce’s application and interpretation of U.S. law vio- 
lates its international obligations pursuant to a WTO agreement.” Slip op. 02-106 at 7 (Ct. Int’l Trade 2002). Thus, 
Congress cannot be presumed to have approved such an interpretation 
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derlying statute. Murray v. Schooner Charming Betsy, 6 U.S. 64, 118 
(1804) (“An act of Congress ought never to be construed to violate the 
law of nations if any other possible construction remains * * *.”). Hav- 
ing found that the statute does not clearly require zeroing, the court 
now turns to whether the WTO Antidumping Agreement clearly prohib- 
its zeroing. 

Article 2.4.2 of the Agreement provides that dumping margins shall 
be established based upon “a comparison of a weighted average normal 
value with a weighted average of prices of all comparable export transac- 
tions * * *.” Agreement on Implementation of Article VI of GATT art. 
2.4.2 (Apr. 15, 1994) (emphasis added) (“Antidumping Agreement” or 
the “Agreement”), reprinted in H.R. Doc. No. 103-316, Vol. 1, at 1455 
(1994).!4 Corus argues that zeroing violates Article 2.4.2 because it dis- 
regards certain transactions. As explained in Bowe Passat v. United 
States, nondumped transactions are not entirely ignored but are instead 
assigned a lesser value (zero) and ultimately combined with the value of 
the dumped sales for the purpose of calculating the overall margin. 20 
CIT 558, 570-71, 926 F Supp. 1138, 1150 (1996). “This inclusion of val- 
ue has the effect of diluting the dumping margin, making the margin 
lower than it would otherwise be if * * * these sales were totally disre- 
garded and were not given any credit at all in the analysis.” Id. at 
571-72, 926 F. Supp. at 1150.!5 The court therefore cannot find that 
Commerce completely disregards those transactions. 

The court is nevertheless wary of a methodology that intentionally 
minimizes the impact of nondumped transactions by manipulating the 
data of potentially equalizing sales. While the court questions whether 
this manipulation is in the spirit of the Agreement, the Agreement itself 
does not appear to expressly prohibit this practice. The Agreement 
merely requires that al! sales be considered. As such, zeroing technically 
appears to comply. In fact, the court suspects that Commerce likely 
maintains its zeroing methodology, despite its protestations that the 
statute prohibits consideration of negative margins, to insure that it 
minimally complies with the agreement by “considering” all sales. Re- 


14 Article 2.4.2 of the Anti-Dumping Agreement provides 

Subject to the provisions governing fair comparison in paragraph 4, the existence of margins of dumping during 
the investigation phase shall normally be established on the basis of a comparison of a weighted average normal 
value with a weighted average of prices of all comparable export transactions or by a comparison of normal value 
and export prices on a transaction-to-transaction basis. A normal value established on a weighted average basis 
may be compared to prices of individual export transactions if the authorities find a pattern of export prices which 
differ significantly among different purchasers, regions or time periods, and if an explanation is provided as to why 
such differences cannot be taken into account appropriately by the use of a weighted average-to-weighted average 
or transaction-to-transaction comparison. 

15 In Bowe Passat, the court was concerned with this dilution, noting that zeroing “introduces a statistical bias in 
the calculation of dumping margins” because it allows Commerce to make an affirmative finding of dumping “even if 
the vast majority of sales made by the subject foreign producers in the United States were at prices higher than the 
average foreign market value.” 20 CIT at 570-71, 926 F. Supp. at 1149 (1996) (citing Ronald A. Cass & Stephen J. Nar- 
kin, Antidumping and Countervailing Duty Law: The United States and the GATT, in Down in the Dumps 200, 205 
(Boltuck & Litan eds. 1991). The court, however, determined that Commerce’s justification for zeroing—to protect 
against masked dumping—was valid and offset any bias. Finding that the statute itself was silent with respect to zero- 
ing, the court concluded that zeroing was a reasonable methodology under the statute. Bowe Passat, 20 CIT at 572, 926 
F Supp. at 1150. (“Unless and until it becomes clear that such a practice is impermissible or unreasonable (because, 
e.g., Commerce erroneously placed too much significance on the phenomenon of masked dumping), the Court must 
defer to Commerce’s chosen methodology.”). 
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gardless, the court finds that the Agreement, in its present form, does 
not clearly prohibit zeroing. 

Corus urges the court to consider a recent WTO Appellate Body find- 
ing that zeroing is inconsistent with its interpretation of the Agree- 
ment. In European Communities—Antidumping Duties on Imports of 
Cotton-Type Bed Linen from India, WT/DS141/AB/R (Mar. 1, 2001) 
(“Bed Linen”), the WTO Appellate Body ruled that a zeroing methodolo- 
gy employed by the E.C. was inconsistent with Article 2.4.2 because it 
did not take “fully into account” all transactions and, therefore, the E.C. 
had not made a “fair comparison.” Corus argues that Commerce’s meth- 
odology is similarly inconsistent with the Agreement and the court 
should, therefore, find the methodology unreasonable under the 
Charming Betsy doctrine. 

In Timken, the plaintiff challenged zeroing on similar grounds, al- 
though in the context of an administrative review. Slip op. 02-106 (Ct. 
Int’] Trade 2002). Although the court concluded that “/Bed Linen/ does 
not invalidate Commerce’s zeroing practice,” the court noted that it 
could not determine whether the methodology used by the E.C. in Bed 
Linen was sufficiently comparable to that of Commerce. Timken, Slip 
op. 02-106 at 7. The court pointed out that Bed Linen involved an anti- 
dumping investigation comparing weighted averages for export prices 
and normal value, implicating Article 2.4.2 of the Agreement, whereas 
Timken involved an administrative review comparing weighted-aver- 
age normal values to transaction-specific export prices, implicating Ar- 
ticle 9.3.1. Reasoning that the two circumstances were significantly 
different, the court seems to have determined that Bed Linen was inap- 
plicable.!® This case is more similar to Bed Linen. 

Like Bed Linen, this case is an appeal from an antidumping investiga- 
tion, not an administrative review. Like Bed Linen, Commerce included 
the use of product groupings within the broader category of subject mer- 
chandise. In its margin program, Commerce calculated Corus’ 
weighted-average dumping margin by first comparing the weighted av- 
erage U.S. price with the weighted-average NV for each product sold in 
the United States. Dumping margins were calculated for each product 
group and were determined based on weighted-averages of price com- 
parisons from transactions of products within the group. See Final De- 
termination at 5-6. As discussed, if the product group’s margin was 
negative, the margin was changed to zero. The circumstances and meth- 
odology in this case appear to be very similar, if not identical, to the Bed 
Linen investigation. See Bed Linen, WT/DS141/AB/R 1 47. 

Despite these similarities, the court concludes that Bed Linen cannot 
be the basis for striking Commerce’s methodology. As this court has fre- 
quently recognized, WTO decisions are not binding upon Commerce or 


16 As support, the court cited two pre-URAA cases upholding zeroing. Serampore Indus. Put. Ltd. v. Dep’t of Com 
merce, 11 CIT 866, 874, 675 FSupp. 1354, 1360-61 (1987); Bowe Passat Reinigungs-und Waschereitechnik GmbH 1 
United States, 20 CIT 558, 572, 926 FSupp. 1138, 1150 (1996). As discussed, the parties here argue that changes in the 
URAA and the underlying Agreement have altered the requirements and prohibitions of calculating the dumping mar 
gin, therefore, but for this purpose the changes may not be significant 
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the court. See, e.g., Hyundai Elec. Co., Ltd. v. United States, 23 CIT 302, 
311, 53 F Supp. 2d 1334, 1343 (1999); Footwear Distributors and Retail- 
ers of America v. United States, 18 CIT 391, 852 FSupp. 1078 (1994). The 
SAA provides that “[rJeports issued by panels or the Appellate Body un- 
der the [WTO Dispute Settlement Understanding] have no binding ef- 
fect under the law of the United States.” SAA at 1032. The SAA goes on 
to state that “panel reports do not provide legal authority for federal 
agencies to change their regulations or procedures * * *.” Id. 

In addition, it appears that WTO decisions are not binding upon the 
WTO itself. The common law concept of stare decisis does not expressly 
apply to WTO rulings. Understanding on Rules and Procedures Govern- 
ing the Settlement of Disputes, Apr. 15, 1994, Final Act Embodying the 
Results of the Uruguay Round of Multilateral Trade Negotiations, Legal 
Instruments—Results of the Uruguay Round, Annex 2, vol. 31, 33 1.L.M. 
1226 (1994), art. 3(2). As a result, WTO decisions appear to have very 
limited precedential value and are binding only upon the particular 
countries involved. They are not binding upon other signatory countries 
or future WTO panels. !” 

While this court has acknowledged that WTO decisions may help in- 
form its decisions, Hyundai, 23 CIT at 312, 53 F Supp. 2d at 1343, the 
court concludes that it cannot solely rely upon a non-binding interpreta- 
tion of an international agreement as grounds to strike a United States 
agency interpretation of a statute. When faced with an ambiguous stat- 
ute and ambiguous international agreement, the court should defer to 
Commerce’s interpretation. See Federal-Mogul Corp. v. United States, 
63 F.3d 1572, 1582 (Fed. Cir. 1995) (“Commerce is due judicial deference 
in part because of its established expertise in administration of the Act, 
and in part because of ‘the foreign policy repercussions of a dumping de- 
termination.’”) (quoting Smith-Corona Group, Consumer Products 
Div., SCM Corp. v. United States, 713 F.2d 1568, 1571, 1 Fed.Cir. 130, 131 
(1983), cert. denied, 465 U.S. 1022 (1984)). After all, zeroing is not new. 
Congress was presumably aware of the practice when it enacted the 
URAA. See, e.g., supra note 15 and cases cited therein. Congress could 
have prohibited zeroing if it so chose. Instead, Congress enacted a stat- 
ute that, at least, arguably encourages zeroing by referring only to 
dumping margins where the U.S. price exceeds NV. As a result, the court 
cannot find that zeroing is an unreasonable application of the statute as 
it is presently written. 


B. Affiliated Sales 

Corus next argues that Commerce erroneously found that Laura Me- 
taal Holding BV (“Laura”), a steel service center located in the Nether- 
lands, was affiliated with CSBV. Section 771(33)(F) of the Tariff Act of 
1930, as amended (the “Act”), defines “affiliated” as “[t]wo or more per- 


17 While commentators argue that there is de facto stare decisis within the WTO and that future panels do in fact 
follow previous decisions, see, e.g., Raj Bhala, The Precedent Setters: De Facto Stare Decisis in WTO Adjudication (pt. 2), 
9 J. TRANSNAT’L L. & POL’Y 1, 1-3 (1999), the fact remains that these decisions have no express legal effect beyond 
the boundaries of the particular case. 
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sons directly or indirectly controlling, control!ed by, or under common 
control with, any person.” 19 U.S.C. § 1677(33)(F). The statute provides 
that “a person shall be considered to control another person if the per- 
son is legally or operationally in a position to exercise restraint or direc- 
tion over the other person.” 19 U.S.C. § 1677(33). “The determination of 
‘control’ under the URAA is * * * not dependent on actually exercising 
control, but rather on the capacity to exercise control.” Ferro Union v. 
United States, 44 F Supp. 2d 1310, 1324 (Ct. Int’! Trade 1999) (emphasis 
in original). 

Commerce generally finds control to exist where the relationship 
“has the potential to impact decisions concerning the production, pric- 
ing, or cost of the subject merchandise or foreign like product.” 19 C.ER. 
§ 351.102(b). Commerce considers factors such as “corporate or family 
groupings; franchise or joint venture agreements; debt financing; and 
close supplier relationships.” Jd. After reviewing the various ownership 
interests and structure of Laura’s Supervisory Board, Commerce deter- 
mined that Corus and Laura were affiliated through the common con- 
trol of Koninklijke Hoogovens NV (“KHNV”) and, ultimately Corus 
Group PLC (“Corus Group”). Isswes and Decision Memorandum at 
Comment 2. 

Corus Group is the owner and parent of numerous steel production 
related companies. See Supp. Section A Response at Ex. A-4. Corus 
Group was established in October 1999 as a result of a merger between 
KHNV and British Steel ple. See id. at A-7, n. 4. KHNV is now a holding 
company for Corus Group and does not engage in the production of steel 
itself. Jd. at A~-7. Respondents CSBV and Corus Steel USA Inc. (“CSU- 
SA”) are wholly owned subsidiaries of KHNV. Jd. at A-8. As discussed, 
CSBV is the sole producer of subject hot-rolled steel in the Netherlands 
and is responsible for home market and export operations. Jd. at A-7, 
A-10 to A-11. CSUSA acts as an agent for CSBV in the United States. Id. 
at A-8 to A-9. Laura and Namascor BV (“Namascor”) are two home 
market service centers related to Corus Group. Id. at A-3 to A-4.!8 Lau- 
ra is both a consumer of subject merchandise for use in its manufactur- 
ing operations and a reseller of subject merchandise through its service 
center functions. Jd. at A3 to A-4. Laura is owned by three companies 
including KHN\, the parent corporation of CSBV.!9 After reviewing the 
equity ownership and structure of Laura, Commerce determined that 
CSBV and Laura were affiliated, concluding that both were under the 
common control of KHNV and, thus, the Corus Group. Decision Memo- 
randum at Comment 2. Corus does not dispute that CSBV is under the 
control of the Corus Group by virtue of KHNV’s 100 percent ownership 
of CSBV. See Corus Br. at 26. Corus challenges Commerce’s conclusion 


18 Namascor is a[ }. CD 11 at Ex. A~-4. Namascor decoils and cuts subject merchandise purchased from CSBV and 
: , y F 
resells the steel in sheets to unaffiliated customers. See id. at A-3, Ex. A-7 
19 KHNV has a | | ownership interest. | ], a privately owned investment company, has [ | ownership interest. | |, an 
; I I pan} I 
unaffiliated bank, owns [| | 
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with respect to Laura, arguing that KHNV does not have a sufficiently 
significant ownership interest in Laura to exert control.?° 

Corus concedes that a 1992 Shareholder’s Agreement revised share 
ownership for the express purpose of eliminating KHNV’s prior major- 
ity interest in Laura. See Section A Response at Exhibit A-4 (“Share- 
holder’s Agreement”).?! As a result, KHNV is now a minority owner, 
although it continues to own substantial percentage of the shares of 
Laura.”2 Minority ownership, however, is not dispositive. 

Congress amended the affiliation statute as part of the URAA to allow 
Commerce to consider factors other than equity ownership as indicia of 
affiliation. The SAA explains that the current law introduces the con- 
cept of “control” because “[t]he Administration believes that including 
control in the definition of ‘affiliated’ will permit a more sophisticated 
analysis which better reflects the realities of the marketplace.” SAA at 
838. The SAA goes on to explain that: 


The traditional focus on control through stock ownership fails to 
address adequately modern business arrangements, which often 
find one firm “operationally in a position to exercise restraint or di- 
rection” over another even in the absence of an equity relationship. 
A company may be in a position to exercise restraint or direction, 
for example, through corporate or family groupings, franchises or 
joint venture agreements, debt financing, or close supplier relation- 
ships in which the supplier or buyer becomes reliant upon the other. 


SAA at 838 (emphasis added). 
While not always conclusive, equity ownership remains a highly rele- 


vant consideration in determining whether parties are affiliated 
through common control under Section 771(33)(F) of the Act. See, e.g., 
Mitsubishi Heavy Industries, Ltd. v. United States, 54 F. Supp.2d 1183, 
1192 (Ct. Int’] Trade 1999) (holding that a minority shareholder may be 
found to control a company if its ownership interest is significant and 
puts the shareholder “legally or operationally in a position” to exercise 
restraint or direction over the company).”? The court finds that KHNV’s 
[ ] percent ownership interest is sufficient to suggest the capacity for 


control. 
The court further finds that KHNV and the Corus Group also have 
the potential to exercise control over Laura’s operations and manage- 


20 The court notes that, in another proceeding before Commerce since the Shareholder’s Agreement, the Corus 
Group and KHNV have reported that Laura is an affiliated party. See id.; Affiliation Memorandum at 3-4. Corus has 
not established any change in the relationship since that time that would justify a change in the affiliation status of 
Laura. At oral argument, Corus downplayed the previous submission, claiming that it was a mistake. See Oral Argu- 
ment Transcript at 18 

21 The Shareholder’s agreement was actually originally entered into by Hoogovens Industriele Toeleveringsbelrij- 
ven BV (“HIT”), asubsidiary of KHNV. KHNV subsequently acquired the interest of HIT upon the closure of that com- 
pany. The 1992 Agreement reduced HIT’s interest from [ | to [| ] by transferring | | to the bank. See Sales Verification, 
Ex. 20 

22 With [ |} percent of the shares, KHNV remains one of the | | largest shareholders in Laura 

23 Accordingly, Commerce has frequently found control to exist where the corporation owns a smaller percentage of 
equity than here. Stainless Steel Sheet and Strip From Mexico, 64 Fed. Reg. 30790, 30797 (Dep’t Commerce June 8, 
1999) (final determ.) (“Stainless Steel Sheet and Strip From Mexico”) (finding control where party had ownership in- 
terest of 36 percent); Stainless Steel Sheet and Strip From Italy, 64 Fed. Reg. 30750 at 30762 (finding control where 
party had ownership interest of 33.75 percent); CTL Plate From Brazil, 62 Fed. Reg. 18486 at 18490-91 (finding control 
where party had ownership interests of 20.3 percent and 8 percent in relevant companies) 
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ment through KHNV’s ability to appoint members of Laura’s Supervi- 
sory Board (the “Board”).24 Under the Shareholder’s Agreement, 
KHNV has the ability to nominate [ ] voting members on the Supervi- 
sory Board. See Verification Exhibits at Exhibit 2, Article 5.1, Corus’ Ap- 
pendix at Exhibit 11. KHNV also nominates one of the two non-voting 
advisors to the Board. See Section A Response at A-4, Corus’ Appendix 
at Exhibit 3 (Public Version). 

Under the Shareholder’s Agreement, the Board has ultimate control 
over the operations and management of Laura.”5 Through its ability to 
nominate [ ] percent of the voting members and 50 percent of the non- 
voting advisors to the Board, KHNV may have substantial power to di- 
rect the activities of Laura and certainly has the ability to restrain 
production, pricing, and other decisions by blocking particular votes.?® 
Accordingly, the court finds that there is substantial evidence to support 
Commerce’s conclusion that KHNV’s significant equity ownership in 
Laura and its representation on Laura’s Board would allow it to exercise 
restraint or direction over Laura’s operations and management. See Is- 
sues and Decision Memorandum at Comment 2. The court finds no er- 
ror in Commerce’s determination that Laura and CSBV are affiliated. 


C. Non-Prime Sales 

Corus next argues that Commerce erred by including certain sales by 
GalvPro LP (“GalvPro”), a joint venture company owned by Weirton 
Steel Corporation and Corus Coatings USA. Corus argues that sales of 


defective hot-rolled steel by GalvPro should have been excluded because 
those transactions were outside the ordinary course of trade and not 
representative of GalvPro’s other galvanized steel products. Commerce 
responds that there is no requirement that it exclude sales outside the 
ordinary course of trade and that it properly compared these U.S. sales 
to similar sales in the home market. The court agrees. 

GalvPro was formed to construct and operate a single-line manufac- 
turing facility for the treatment of cold-rolled full hard steel to produce 
galvanized steel products. These products were not subject to the under- 
lying investigation. During the POI, GalvPro purchased a limited 
amount of hot-rolled material from CSBV due to a temporary shortage 
of cold-rolled steel, the normal input for GalvPro’s production. See Co- 
rus’ January 18, 2001 Letter To Commerce at 2; Corus’ February 1, 2001 
Section A Response at A-10. After importation, the hot-rolled steel was 
cold-rolled and galvanized by GalvPro. During this process, some of the 
resulting galvanized steel was damaged and, consequently, was sold at 


24 The Shareholder’s Agreement provides that Laura is to have a [ ] voting “Supervisory Board,” consisting of [ } 
members appointed by HIT, the former subsidiary of KHNV. See Verification Exhibits at Exhibit 2, Article 5.1. As ex- 
plained supra note 21, HIT’s interest in Laura was subsequently acquired by KHNV upon the closure of HIT. 

25 The Board [ ]. See Verification Exhibits at Exhibit 2, Article 4. 

26 | }. See Verification Exhibits at Exhibit 2, Article 4, Corus’ Appendix at Exhibit 11 (APO Version) at Exhibit 2, 
Article 6.3. 
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substantially reduced prices.2’ Corus sought to have these sales ex- 
cluded from Commerce’s margin program on the grounds that they 
were unrepresentative of Corus’ US. sales and, therefore, outside of the 
ordinary course of trade.?° 

“Commerce calculates an antidumping duty by comparing an im- 
ported product’s price in the United States to its normal value. * * * (i.e., 
the price of comparable merchandise in the exporting country).” FTC, 
41 F Supp.2d at 323. As previously explained, the U.S. price may be ei- 
ther EP which is used when the foreign exporter sells directly to an un- 
related U.S. customer, or CEP which is used when the foreign exporter 
sells through an affiliated party in the United States. Jd.; 19 U.S.C. 
§ 1677a(a) and (b). The NV is “the price at which the foreign like prod- 
uct is first sold. * * * for consumption in the exporting country in the 
usual commercial quantities and in the ordinary course of trade.” 19 
U.S.C. § 1677b(a)(1)(B)(i) (emphasis added). While the definition for NV 
requires that Commerce consider the price of sales in the “ordinary 
course of trade,” the definitions of U.S. price contain no such require- 
ment. 19 U.S.C. § 1677a(a) and (b); 19 C.ER. § 351.402. 

The court has previously recognized that the calculation of U.S. price 
may include sales outside the “ordinary course of trade.” In IPSCO, Inc. 
v. United States, 687 F. Supp. 633 (Ct. Int’! Trade 1988), rev’d on other 
grounds, 965 F.2d 1056 (Fed. Cir. 1992), the court concluded: 


[T]he court may assume that if Congress intended to require the 
administering authority to exclude all sales made outside the ‘ordi- 
nary course of trade’ from its determination of United States price 
it could have provided for such an exclusion in the definition of 
United States price, as it has in the definition of foreign market val- 
ue. It has not done so. 


Id. at 641. In FAG Italia, S.p.A. v. United States, 948 F. Supp. 67, 71 (Ct. 
Int’! Trade 1996), the court agreed, stating that “unlike the definition of 
FMV [foreign market value or NV], the definition of USP [U.S. price or 
EP/CEP] contains no requirement that the prices used in USP calcula- 
tions be the prices charged ‘in the ordinary course of trade.’” As a result, 
even if Corus is correct that these GalvPro sales were made outside of 
the ordinary course of trade, there is no requirement that Commerce ex- 
clude them. 


27 The defective product amounted to | | metric tons with a total sales value (gross unit price times quantity) of | | 
compilation of sales identified as secondary quality on Corus’ US. sales listing) which was part of Corus’ response to 
Section C of Commerce’s questionnaire. See Corus’ April 23, 2001 Quantity Value Reconciliation at A-2. Corus argues 
that this product was sold at slightly more than scrap value however, the record shows that Galvpro received an average 
of [| | per metric ton of scrap. The average price of the Galvpro non-prime merchandise, on the other hand, was | | per 
metric ton—|over four times the average value of scrap]. See Petitioners’ Rebuttal Brief to Commerce (Aug. 6, 2001) at 
11 and Attachment 1. The court finds this difference significant 

28 Corus at gues that, among other things, these sales are distortive because Corus’ sales to GalvPro were of a limited 
duration. Corus argues that there is no possibility of future shipments because GalvPro has now ceased production and 
has filed for bankruptcy protection. GalvPro filed for Chapter 11 protection in August, 2001 and for conversion to 
Chapter 7 in March, 2002. Corus asks the court to take judicial notice of the bankruptcy. This information was not 
contained in the administrative record of the underlying investigation, and thus, was not part of Commerce’s consider- 
ation in the final determination. More importantly, whether GalvPro remains in existence is irrelevant to Commerce’s 
analysis of transactions that occurred during the POI. The court, therefore, declines to take judicial notice of this bank- 
ruptcy for the purposes of reviewing the Final Determination 
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Where a respondent sells secondary or non-prime merchandise in the 
United States, it is Commerce’s standard practice to include those 
transactions in its margin calculation by attempting to match these 
sales to non-prime sales in the home market. See, e.g., Notice of Final 
Determination of Sales at Less Than Fair Value: Stainless Steel Sheet 
and Strip in Coils from Italy, 64 Fed. Reg. 30,750, 30,753 (June 8, 1999) 
(matching non-prime U.S. sales to non-prime sales in the home market 
in the margin analysis); Final Determination of Sales at Less Than Fair 
Value: Certain Hot-Rolled Carbon Steel Flat Products, Certain Cold- 
Rolled Carbon Steel Flat Products, Certain Corrosion-Resistant Carbon 
Steel Flat Products, and Certain Cut-to-Length Carbon Steel Plate from 
Korea, 58 Fed. Reg. 37176, 37183 (Dep’t of Commerce July 9, 
1993)(same). Even where there is no match in the home market, Com- 
merce can assign a constructed value for these sales. 19 U.S.C. 
§ 1677b(a)(4). 

This court has previously upheld this practice, stating that “Com- 
merce’s interpretation of the United States price provision of the anti- 
dumping statute to include all United States sales whether in or out of 
the ordinary course of trade is a permissible construction of the stat- 
ute.” Bowe Passat, 926 F Supp. at 1148. Consistent with that position, 
Commerce attempted to match Galvpro’s non-prime sales and included 
those transactions in the final margin calculation here. Issues and Deci- 
sion Memorandum at 10 (Comment 3). There is no inherent error in do- 
ing so. 

While Commerce generally attempts to match non-prime sales, Com- 
merce may, in certain circumstances, disregard U.S. sales where those 
transactions are unrepresentative and extremely distortive. See, e.g., 
FAG U.K. Ltd. v. United States, 945 F Supp. 260, 264, 265 (Ct. Int’l 
Trade 1996) (“FAG U.K.”); FAG Italia S.p.A. v. United States, 948 F. 
Supp. 67, 71 (Ct. Int’] Trade 1996). In FAG U.K., the Court recognized 
that the statute “does not require that absolutely every U.S. sale of mer- 
chandise under investigation be included in every case.” FAG U.K., 945 
F Supp. at 265.29 Citing Ipsco v. United States, 714 F. Supp. 1211, 1217 
(1989), rev'd in part, 965 F. 2d 1056 (Fed. Cir. 1992). In FAG U.K., the 
court determined that transactions may be excluded “‘in those situa- 
tions in which [Commerce] finds that inclusion of certain sales which 
are clearly atypical would undermine the fairness of the comparison of 
foreign and U.S. sales.’” 945 F Supp. at 265 (citation omitted). In these 
cases, however, the court was discussing the limitations upon Com- 
merce’s discretion to exclude sales. The court was not creating arequire- 
ment that Commerce exclude certain sales. In sum, the court finds that 


29 Commerce does not dispute that, in certain cases, it has excluded U.S. transactions in its margin calculation. See, 
e.g., Notice of Preliminary Determination of Sales at Less Than Fair Value and Postponement of Final Determination: 
Static Random Access Memory Semiconductors From the Republic of Korea, 62 Fed. Reg. 51437, 51438 (Oct. 1, 1997) 
(excusing the respondent from reporting certain U.S. sales after concluding that the value of the further processed sales 
at issue did not justify the extensive expenditure of Commerce resources that analyzing the sales would have required); 
see also NSK Ltd. v. United States, 969 F. Supp. 34, 44 (Ct. Int’] Trade 1997) (excluding free samples from U.S. sales 
because they provided no consideration in either the home or U.S. markets); Chang Tieh Indus. Co. v. United States, 
840 F Supp. 141, 146 (Ct. Int’l Trade 1993) (stating that Commerce may disregard non-bona fide sales to prevent fraud 
upon its proceedings). 
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Commerce did not err in comparing GalvPro sales to non-prime sales in 
the home market. 


D. Level of Trade Adjustment 


Corus argues that Commerce erred in denying Corus a level of trade 
(“LOT”) adjustment with respect to sales in the home market by two 
steel service centers. In calculating the margin, the statute provides for 
an adjustment to NV ifthe US. sale is made at a different LOT from the 
comparison market sale, and certain factors are satisfied. 19 U.S.C. 
§ 1677b(a)(7)(A); see also Prodotti Alimentari Meridionali, S.R.L. v. 
United States, slip op. 02-68 at 7 (Ct. Int’] Trade July 16, 2002). The reg- 
ulation provides that “[t]he Secretary will determine that sales are 
made at different levels of trade if they are made at different marketing 
stages (or their equivalent).” 19 C.F R. § 351.412(c)(2) (2002). The SAA 
provides that, in order to find that two LOTs are different, one requisite 
factor is “a difference between the actual functions performed by the 
sellers at the different levels of trade in the two markets.” SAA at 829. 
To qualify for a LOT adjustment, therefore, “a party has the burden to 
show that the following two conditions have been satisfied: (1) the dif- 
ference in LOT involves the performance of different selling activities; 
and (2) the difference affects price comparability.” Timken, Slip op. 
02-106 at 7; see also Torrington Co. v. United States, 146 F. Supp. 2d 845, 
876 (2001); Koyo Seiko Co., Ltd. v. United States, 8 F Supp.2d 862, 864 
(Ct. Int’] Trade 1998). The parties here dispute the former. 

In conducting its investigation, Commerce requested that Corus re- 
port and explain the different LOTs according to the selling function 
performed and sales services offered to its home market customers. See 
Commerce’s Antidumping Duty Questionnaire (Jan. 4, 2001) at A-6 to 
A-7. In response, Corus described the selling activities that it and its af- 
filiated service center, Namascor BV, perform for their home market 
sales. Corus’ Section A Response at A-19 to A-33, Exhibit A-8 PR. 45. 

Because Corus initially claimed that Laura was unaffiliated, Corus 
did not submit complete data for Laura. In a supplemental response is- 
sued after Commerce concluded that Laura was an affiliate, Corus 
stated that Laura’s “operations and customer base is such that the ac- 
tivities it performs on behalf of its customers is clearly more similar to 
that of Namascor than that of Corus.” Corus’ Response to the Depart- 
ment’s Supplemental Sections A-E Questionnaire (Apr. 4, 2001) 
(“Suppl. A-E”) at B-11 Corus’ Appendix at Exhibit 6 (Public Version). 
Because Corus did not present an explanatory narrative with respect to 
Laura and because the burden is upon Corus to establish a different 
LOT, the court considers only whether Namascor should have been 
granted a LOT adjustment. 
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With respect to Namascor, Corus reported eleven (11) total selling 
functions in the home market. NPD 11 at A-19 to A-33, Ex. at A-8.°° 
After evaluating Corus’ description of strategic and economic planning, 
advertising, freight and delivery arrangements, technical/warranty ser- 
vices, and sales logistics support, Commerce determined that both Na- 
mascor and CSBV performed these five (5) selling activities in a similar 
manner. Jssues and Decision Memorandum at 11. Corus itself reported 
that neither performed three (3) of the remaining selling functions for 
its home market customers.*! With respect to the final (3) three selling 
functions (market research, research and development, and warehous- 
ing), Commerce noted some differences between the functions of CSBV 
and Namascor, but ultimately concluded that these differences were not 
significant and did not represent sales at separate LOTs. Jd. at 12. Asa 
result, Commerce determined that the selling activities of CSBV and 
Namascor did not differ significantly and, therefore, that both had made 
sales in the home market at the same LOT. Issues and Decision Memo- 
randum at 11-12. 

As it did during the investigation, Corus argues that steel service 
centers inherently operate at a different LOTs. In Hot-Rolled Steel 
Products From Argentina, China, India, Indonesia, Kazakhstan, Neth- 
erlands, Romania, South Africa, Taiwan, Thailand, and Ukraine, Inv. 
Nos. 701-TA-404—408, 731-TA-898-908, USITC Pub. 3381 at I-8, and 
in n.24 (Jan. 2001) (prelim. det.), the International Trade Commission 
(“ITC”) agreed, finding that steel service centers perform two key func- 
tions different from manufacturers: (1) “Many service centers maintain 
extensive inventories of a variety of steel products, providing availabil- 
ity and inventory management services for customers of all sizes, in- 
cluding those with smaller purchasing needs that must place 
low-volume orders”; and (2) “[s]ome service centers perform a wide 
range of value-added processing, such as uncoiling, flattening, and cut- 
ting flat-rolled products to length or burning hundreds of intricate parts 
from a single sheet.” Jd. at -8 n.24. Corus argues that, like most service 
centers, Namascor offers warehousing services and markets a variety of 
valueadding products and services, such as cutting, decoiling, cutting- 
to-length, etc., which are significantly different from those available 
from CSBV. See Corus’ February 1, 2001 Section A Response at A-3-4 & 
Ex. A-14; Corus’ April 4, 2001 Laura Section B Response at B-1. 

Unlike the ITC, Commerce has not explained whether its generally 
finds that producers and service centers operate at the same LOT—but 
there is no requirement that it do so. Rather than broadly differentiat- 
ing between types of sellers, Commerce compares the observations of 


30 These selling functions were listed as: (1) Strategic and Economic Planning; (2) Market Research; (3) Advertis- 
ing; (4) Inventory Maintenance; (5) Warehousing; (6) Freight and Delivery Arrangements; (7) Assistance on Comput 
er/Legal/Accounting/Audit/Personnel Programs; (8) Procurement/Sourcing/Communication Services; (9) Techni 
cal/Warranty Services; (10) Engineering/R&D/ Product Development Services; and (11) Sales Logistic Support. NPD 
11 at A-19 to A-33, Ex. at A-8. 

31 See NPD 11 at A-23 (for Inventory Maintenance “[nJeither CSBV nor Namascor performs this activity for its 
customers”); id. at A-27 (for Assistance on Computer/Legal/Accounting/Audit/Personnel Program “{nleither CSBV 
nor Namascor performs this service for its customers, however, both companies perform these activities for internal 
purposes.”); id. (for Procurement/Sourcing/Communications Services, neither performs the service). 
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different selling functions, which is consistent with statute, regulation, 
and SAA. The court finds no error in applying this quantitative analysis 
generally. While the court has expressed concerns with a purely quanti- 
tative comparison that does not account for qualitative differences in 
selling functions, Prodotti Alimentari Meridionali, S.R.L. v. U.S, Slip 
op. 02-68 at 4 (Ct. Int’! Trade 2002), Corus does not challenge the Final 
Determination on this ground. Corus instead attacks Commerce’s find- 
ings with respect to individual functions. For example, Corus argues 
that Commerce erred in concluding that CSBV and Namascor perform 
simi ar “Technical/Warranty Services.” Pls. Br. at 37. Review of the re- 
cord, however, indicates that, while the services may vary slightly in re- 
gard to the size of the technical service department or type of complaints 
addressed, both CSBV and Namascor offered comparable services.2 Co- 
rus also challenges Commerce’s findings with respect to “Sales Logistics 
Support” and “Warehousing,” although Corus does not clearly articu- 
late how Commerce erred in its analysis other than to repeatedly pro- 
claim that Commerce ignored inherent differences. It is worth repeating 
that Corus bears the burden of establishing that it is entitled to a LOT 
adjustment. 19 C.FR. § 351.401(b)(1) (2002); Timken Co. v. United 
States, et al., 209 F Supp. 2d 1373, 1381-82 (Ct. Int’] Trade 2002). The 
court finds that Corus has not met its burden here. 


E. Extension of Provisional Measures. 


Corus last argues that collection of duties based upon provisional 
measures after October 30, 2001 was unlawful. Commerce issued its 
preliminary determination in this matter on May 3, 2001. 66 Fed. Reg. 
22,146 (May 3, 2001). Corus subsequently requested an extension of the 
final determination pursuant to 19 C.FR. § 353.210(b). In its request, 
Corus agreed to an extension of provisional measures from a four- 
month period to not more than six months. See Corus’ May 22, 2001 Let- 
ter to Commerce. This agreement was required by regulation, 19 C.FR. 
§ 351.210(e)(2), and reflects the limitation on provisional measures set 
forth in 19 U.S.C. § 1673b(d) that prohibits the assessment of antidump- 
ing duties during the gap period after the expiration of the six month 
period until issuance of the order. See FLLI De Cecco Di Filippo Fara 
San Martino S.PA. v. United States, 21 Ct. Int’?] Trade 1130, 1137-40, 
(1997) (“The strong wording in * * * 19 U.S.C. § 1673b(d) and the corre- 
sponding sections of the Antidumping Agreement suggests that the 
GATT signatories meant to put a strict limit on the imposition of provi- 
sional measures, particularly because of the harshness of the penalties 


32 In the case of CSBV, Corus reported: 
In the event of a complaint, CSBV’s technical service representative will discuss the problem with the customer 
and determine whether CSBV will compensate the customer for the defect. This decision can be made either over 
the phone or following a visit to the customer location, or following a review of a sample of the allegedly defective 
merchandise to determine the nature of the problem. 
Issues and Decision Memorandum at NPD 11 at A-21, A-31 at A-28. In the case of Namascor, Corus reported: 

[It] also performs technical service and warranty functions in the home market. These are performed by a very 
small quality department and relate to the correction of defects with regard to decoiling only. Upon receiving a 
complaint, Namascor personnel will contact the customer regarding the complaint, investigate and decide if the 
complaint is warranted. This may involve phone conversations or visits to the customer. 


Id. at A-29. 
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involved, and that Congress has now dealt specifically with the GATT 
requirement. ”). 

Commerce granted postponement and stated that it would issue its 
final determination by September 15, 2001. Postponement of Final De- 
termination for Antidumping Duty Investigation: Certain Hot-Rolled 
Carbon Steel Flat Products from the Netherlands, 66 Fed. Reg. 32,600 
(Dep’t Commerce June 15, 2001). Because of the events of September 
11, the antidumping order was not issued until November 29, 2001. See 
Antidumping Duty Order: Certain Hot-rolled Carbon Steel Flat Prod- 
ucts From the Netherlands, 66 Fed. Reg. 59565 (November 29, 2001). 

Corus argues, and Commerce agrees, that the provisional measures 
should not have been collected more than six months after the prelimi- 
nary injunction was issued on May 3, 2001. Commerce admits that it in- 
advertently excluded appropriate language from the antidumping order 
that would lift the suspension of liquidation six months after the Prelim- 
inary Determination. Commerce requests remand on this issue in order 
for the agency to insert the appropriate language to correct what it 
claims is a ministerial error.** While the parties agree that remand is ap- 
propriate, the parties disagree as to the final date for collection of the 
provisional measures. 

Corus argues that, because Commerce has previously interpreted six 
months to consist of 180 days,*4 provisional measures should not have 
been collected after October 30, 2001 (180 days after May 3, 2001). Com- 
merce argues that six months is six months and that the provisional 
measures were properly collected through November 3 (184 days). Co- 
rus argues that there is no standard practice and, when asked at oral ar- 
gument, Commerce was unable to articulate one. Upon remand, 
Commerce must explain its practice in such matters and revise the order 
consistent with that practice. 


CONCLUSION 


For the foregoing reasons, the court finds that the government’s 
vague request for a remand is insufficient and that Commerce’s deter- 
mination with respect to Corus’ tolled sales is otherwise supported by 
substantial evidence. The court further finds that zeroing is neither re- 
quired by the URAA nor expressly prohibited by the WTO Antidumping 
Agreement and is a reasonable interpretation of the statute as it is pres- 
ently written. The court finds that Commerce’s finding that Laura and 
CSBV are affiliated is supported by substantial evidence and that Corus 
has not established that a LOT adjustment is warranted for its affiliated 


33 Commerce states that it customarily includes language lifting the suspension of liquidation during this “gap peri- 
od” in its final orders as evidenced by language in a concurrent investigation. See, e.g., Notice of Antidumping Duty 
Orders: Certain Hot-Rolled Carbon Steel Flat Products From Argentina and the Republic of South Africa, 66 Fed. Reg. 
48242, 48243 (September 19, 2001). 
These antidumping duties will be assessed on ali unliquidated entries of imports of the subject merchandise that 
are entered, or withdrawn from warehouse, for consumption on or after May 3, 2001, the date of publication of the 
preliminary determinations in the Federal Register, and before September 3, 2001, the date Commerce was re- 
quired, pursuant to section 733(d)(3) of the Act, to terminate the suspension of liquidation. 

Id. 

34 See, e.g., Notice of Amended Final Determination of Sales at Less than Fair Value and Antidumping Duty Order: 
Antidumping Investigation of Low Enriched Uranium from France, 67 Fed. Reg. 6680 (Feb. 13, 2002). 
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steel service centers. The court remands this matter to Commerce for 
the sole purpose of revising its antidumping order to preclude collection 
of provisional measures beyond the six month period. 

So ordered. 
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